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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


1 [ Filed April 26, 1958] 


PALISADES CITIZENS ASSOCIATION, INCORPORATED, 
a corporation, 
5120 Fulton Street, N. W., 
Washington 16, D. C. 
Plaintiff, 


Civil Action 
No. 1086-'58 


V. 


FRANK E. WEAKLY, 
ALAN W. PAYNE, 
HERBERT K. SCHOLLENBERGER, 
Members of the ALCOHOLIC BEVERAGE 
CONTROL BOARD OF THE DISTRICT OF 
COLUMBIA 
District Building, 
Washington 4, D. C. 
Defendants No. 1, 


MACARTHUR LIQUORS, INC., 
a corporation, 
5136 MacArthur Boulevard, N. W., 
Washington, D. C., 
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Defendant No. 2 


COMPLAINT 


(Review of Administrative Decision and for injunctive 
and Declaratory Relief) 

1. This is an action in equity for review of a decision of bn administrative 
agency af the District of Columbia and for injunctive and declarative judgment 
relief, the jurisdiction of this Court being founded upon Sec. 11-306, District of 
Columbia Code, 1951 edition. 

2. Plaintiff is a nonprofit membership corporation organized and existing 
under the laws of the District of Columbia, and is the successor to the Palisades 
Citizens Association, a nonprofit membership association, said. Association 
being hereinafter referred to as the "Association." 





3. Defendants No. 1, Frank E. Weakly, Alan W. Payne, and Herbert K. 
Schollenberger (hereinafter referred to collectively as "Members of the Board") 
constitute the Alcoholic Beverage Control Board for the District of Columbia 
(hereinafter referred to as the Board"), said Board being duly established under 


the Alcoholic Beverage Control Board for the District of Columbia (P.L. 85, 


73d Congress), and said Members of the Board being duly constituted, 
appointed and qualified as such, and in such capacity are responsible for the 
functions of said Board and vested with the right, power and jurisdiction to issue, 
transfer, revoke and suspend all licenses for the manufacture and sale of al- 
coholic beverages in the District of Columbia. 

4. Defendant No. 2, MacArthur Liquors, Inc., is a corporation organized 
and existing under the laws of the District of Columbia, with its principal 
offices at 5136 MacArthur Boulevard, N. W., in the District of Columbia. 

5. That plaintiff has approximately twenty-four hundred (2,400) members, 
and its objects are (i) to advance ami promote all public interests in the District 
af Columbia, particularly those affecting the "Palisades" area, which area in- 
cludes the neighborhood of 5136 MacArthur Boulevard, N. W., in the District 
of Columbia, (ii) to secure adequate laws and regulations for the advancement. 
care, protection and welfare of the area aforesaid, and (iii) to bring into close 
relation the home and the neighborhood environs, to develop between residents 
of the area aforesaid and the general public such united efforts as will secure 
the highest advancement in physical, mental, social and spiritual development, 
and to carry on the most advantageous neighborhood planning of the aforesaid 
area. (A copy of Plaintiff's Certificate of Incorporation is attached hereto as 
Exhibit "A", and expressly made and constituted a part of this Complaint.) 
Plaintiff brings this action in its own right and on behalf of its members. 

6. Section 14(a)(15) of the Alcoholic Beverage Control Act (825-115, 

D. C. Code, 1951 edition) provides in material part as follows: 


“Before a license is issued the Board shall satisfy itself. . 
(t)hat the place for which the license is to be issued is an appro- 
priate one considering the character of the premises, its surround- 
ings, and the wishes of the persons residing or owning property in 
the neighborhood of the premises for which the license is desired." 





: 

7. That, during the period from March 21, 1935, through August 1, 1955, 
eleven applications for a Retailer's Class "A" license on MacArthur Boule- 
vard were filed with the Board, and that all were denied by the Board following 
protest by persons residing or owning property in the as aati of the 
premises for which the license was desired. 

8. That, in their decision of August 1, 1955, the Members of the Board 
denied Application No. 671 for a Class "A" license at premises 5432 MacArthur 
Boulevard, N. W., in the District of Columbia, and in their Findings numbered 
(9) and (10) of their August 1, 1955, decision, the Members of the Board stated: 


"(9) That the records of this Board show that for the past 
twenty years the residents and property owners along MacArthur 
Boulevard have strongly opposed the placing of a package store in 
the neighborhood. Repeated filing of applications has had the result of 
harrassing these people and imposed an unwarranted burden and cost 
upon these citizens and upon the several Departments of the Municipal 
Government. Unless any future prospective applicant for such 
license in this area should first obtain definite evidence that a great 
majority of the residents and property owners of the immediate 
neighborhood actually favor a Retailer''s Class"A" license therein, 
such prospective applicant may well expect any application for such 
license will be denied by the Board. 


* * * ! 

" (10) Prior to this hearing these applicants were warned 
of the neighborhood sentiment, and it is amazing that they proceeded 
with this application having so little support for it. The Board 
believes that before an applicant is again afforded a hearing for a 
license in the MacArthur Boulevard area such an applicant should 
first be required to submit evidence which would reasonably indi- 
cate a definite change of sentiment in the neighborhood." 


9. That on, to wit, September 13, 1957, MacArthur Liquors, Inc., trading 
as MacArthur Liquors, filed an application with the Board for a Retailer's Class 
"A" license for premises 5136 MacArthur Boulevard, N. W., in the District of 
Columbia, said license to be purchased from one then issued for premises 
1700 Connecticut Avenue, N. W., in the District of sa and to be trans- 
ferred to 5136 MacArthur Boulevard, N. W. 








10. That, wholly aside and independent of the decision of the Members 
of the Board of August 1, 1955, as set forth in paragraph numbered 8, above, and 
the prerequisite requirements to the issuance of any license by the Board in 
the MacArthur Boulevard area, four hundred and forty (440) persons residing 
in the neighborhood or owning property therein for which the aforesaid license 
was desired, signed petitions with the Board expressing their desire against 
the granting of the application. 

11. That, furthermore, the application aforesaid was protested by the 
Association, by several other community and religious groups and by a large 
number of individual citizens residing or owning property in the neighborhood of 
5136 MacArthur Boulevard, N. W.; and that the Association voted unanimously, 
pursuant to and in accordance with its by-laws, a quorum being present at the 
time of said voting, to direct its officers to oppose, in its name and membership 
the application aforesaid. 

12. That, notwithstanding the fact that MacArthur Liquors, Inc., did not, 
as required by the decision of the Members of the Board of August 1, 1955, 
as set forth in paragraph numbered 8 above, first obtain definite evidence that 
a great majority of the residents and property owners of the immediate neighbor- 
hood actually favored a Retailer’s Class ‘‘A”’ license therein, and notwithstanding 
the fact that MacArthur Liquors, Inc., did not, as required by the aforesaid 
decision of the Members of the Board of August 1, 1955, first submit evidence 
which would reasonably indicate a definite change of sentiment in the MacArthur 

5 Boulevard neighborhood as to applications for Retailer’s Class ‘‘A’’ licenses, 
the Members of the Board conducted a hearing on the application for such license 
by MacArthur Liquors, Inc., on, to wit, October 7, 1957. 

13. That, at said hearing a member of those opposing the application were 
heard by the Members of the Board, and a representative of the Association filed 
the Association’s protest to the granting of the license wherein the Association 
and its constituent membership vigorously opposed the issuance of the license 
desired. 

14, That, no persons residing or owning, property in the neighbrohood 
expressed himself or herself at the hearing, or otherwise in the record before 








the Board, in favor of the granting of the aforesaid application. 

15. That, notwithstanding the foregoing, the Members of the Board on, 
to wit, October 29, 1957, by a vote of two to one, granted MacArthur Liquors, Inc. 
a Retailer’s Class ‘‘A”? license for premiges 5136 MacArthur Boulevard, N. W., 
a copy of the Findings of Fact and Conclusion, and the Minority Opinion of the 
Members of the Board being attached hereto as Exhibit ‘B” and expressly 
made and constituted a part of this Complaint. 

16. That, the pines of Fact, Conejusion, and action ot the Members of 
the Board (majority of the Board) are: (i) arbitrary, capricious and otherwise 
not in accordance with law, (ii) in excess of statutory jurisdiction, authority 
and limitation, (iii) without observance of procedure required by law, (iv) 
unsupported by substantial evidence of record or facts, (v) unwarranted by the 
findings of fact, (vi) the findings are unsupported by substantial evidence of 
record or facts, (vii) the conclusion is unsupported by the findings of fact, 

(viii) contrary to the clear weight of the evidence, and (ix) induced by an erron- 
eous view of the law, in that: | 

(a) They disregarded, arbitrarily and capriciously, the lawful opposition 
of the Association ta the application, notwithstanding the unanimous quorum 
vote of the Association to effect such opposition. 

(b) They disregarded, arbitrarily and capriciously, the lawful opposition 
of Francis Scott Key Parent-Teachers Association, notwithstanding the action 
of .its executive board to effect such opposition. 

(c) It disregarded, arbitrarily and capriciously, the lawful opposition of 
the Foxhall Community Citizens Association, notwithstanding the action of 
its executive : committee to effect such opposition. ! 

(d) They disregarded, arbitrarily and capriciously, the lawful opposition 
of the membership of the Palisades Community Church, notwithstanding the 
action af its duly constituted executive board toeffect such opposition. 

(e) They disregarded, arbitrarily and capriciously, the petitions of prop- 
erty owners within a 600 foot radius of premises 5136 MacArthur Boulevard, 
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N. W., opposing the granting of the application, notwithstanding the fact that no 
person residing within said radius appeared before the Members of the Board 
in favor the granting of such application. 

(f) The conclusions and action of the majority of the Members of the 
Board is wholly unsupported by the Facts adduced at the hearing. 

‘(g) They disregarded, arbitrarily and capriciously, its findings and 
decision of Angust 1, 1955, as set forth in paragraph numbered 8, above, in that: 
notwithstanding the prior determination of August 1, 1955, ‘‘evidence which 
would reasonably indicate a defeinite change of sentiment in the neighborhood’’ 
and ‘‘definite evidence that a great majority of the residents and property own- 
ers of the immediate neighborhood actually favor a Retailer’s Class ‘A’ 
license therein,’’ there was not any evidence or testimony as required by the 
determination of the Members of the Board as aforesaid; and that, further, 
the majority of the Members of the Board, arbitrarily and capriciously, without 
observance of procedure required by law, contrary to the clear weight of the 
evidence and wholly unwarranted by the fact, disregarded their own previous 
determination, notwithstanding the fact that the Members of the Board had 
induced the persons residing or owning property in the neighborhood of Mac- 
Arthur Boulevard, N. W., in the District of Columbia, to rely upon such deter- 
mination, to the detriment and injury of such persons. 

(h) They disregarded, without observation of procedure required by law, 
and in excess of statutory jurisdiction, authority and limitation, the require- 
ments of 814(b) of the Alcoholic Beverage Control Act of the District of 
Columbia by conducting a hearing and granting a license without first publishing 
any “‘rules and regulations prescribed by said Board.’’ 

17. That the Members of the Board disregarded the expression of 440 
persons who voiced objection to the issuance of the license by the irrational, 

_ iogical, arbitrary and capricious finding of fact, wholly without basis in 
record evidence, that’ (b)y the best means available to it the Board has ascer- 
tained that within this neighborhood there is an adult population of approximately 
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1,700 persons, and the Board finds further that those persons who did not 
voice objection to the issuance of this license oufnumbered by about 3 to 1 
those who protested its issuance.’? (Finding of the Board No. 12). 

18. That the Findings, Conclusions and Action of the majority of the Mem- 
bers of the Board are contrary to constitutional rights, power and privilege and 
in excess of statutory jurisdiction, authority and limitation, in that, wholly 
aside, outside of, and de hors the hearing, the Members of the Board caused to 
be made a population estimate of adults in the critical area, as determined by 
the Members of the Board, subsequent to any hearing, by purportedly causing 
to be made a count of dwelling units in the critical area (determined as such by 
the Members of the Board subsequent to any hearing), and by multiplying such 
number of dwelling units by an average occupancy figure (determined subse- 
quent to any hearing on the application), and by (subsequent to any hearing) 
deducing that there was an adult population of 1,700 in the purparted critical 
area; that no competent testimony was ever adduced before the Members of 
the Board at any hearing as to the aforesaid deductions; that at no time were 
the residents or property owners in the neighborhood involved afforded any 
opportunity to meet such de hors the hearing deductions of the Members of the 
Board; that the Members of the Board, thereupon determined, notwithstanding 
the unanimous opposition to the granting of the license by all persons, church, 
and associations appearing before the Members of the Board at the hearing, 
the each resident or property owner constituting the aforesaid population of 
1,700 not appearing before the Members of the Board assented to the granting 
of the license; that such determination is wholly unsupported by the facts, 
the previous determination of the Members of the Board, and. the clear weight 
of the evidence. | 

19. That the Board’s action, findings and conchisions are in excess of 
statutory jurisdiction, authority and limitation in that the hearing was conducted 
without proper notice and without proper regulations. 7 

20. That, acting under color of the authority of October 27, 1957 grant 
by the majority of the Members of the Board, and despite the illegality of the 
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order, defendant, MacArthur Liquors, Inc., commenced operation of a package 
liquor store at 5136 MacArthur Boulevard, N. W., on or about November 1, 

1957, and up to the date of the filing of this Complaint has continued so to operate 
said Hquor store. 

21. That, at all times, the operation and presence of the liquor store afore- 
said has injected a harmful and disturbing element in the neighborhood causing 
a deterioration of its general character. 

22. That, the operation of the liquor store at 5136 MacArthur Boulevard, 
N. W., has irreparably harmed and continues to cause irreparable harm and 
injury to the value of the property in the neighborhood and to the character | 
of the neighborhood in which plaintiff has an interest and for which it is given 
a responsibility by its membership in its certificate of incorporation; and that 
the operation of the aforesaid liquor store is in direct conflict with and de- 
feats and undermines the objects for which plaintiff was formed and is operated. 

23. Plaintiff has exhausted its administrative remedies and has no ade- 
quate remedy at law. 

WHEREFORE, THE PREMISES CONSIDERED, plaintiff respectfully 
prays that this Court: 

1. Hear and determine this cause at an early date. 

2. Order and decree that the defendant, Members of the Board, transmit 
to and file with this Court, a copy of the hearing conducted by it relative to the 
granting of the license to defendant MacArthur Liquors, Inc., at premises 
5136 MacArthur Boulevard, N. W., in the District of Columbia, that is to say, 
the reporter’s transcript of such proceeding. 

3. Adjudicate and decree that the Retailer’s Class ‘‘A’’ license granted 
October 29, 1957, to MacArthur Liquors, Inc., for the operation of a package 
liquor store at premises 5136 MacArthur Boulevard, N. W., in the District of 
Columbia, is void ab initio and that operation thereunder was and is illegal. 

4. Enjoin the further operation of the package liquor store at premises 
5136 MacArthur Boulevard, N. W., by defendant MacArthur Liquors, Inc., 
or in the alternative, order and direct defendants, Members of the Board, to 
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issue such orders and take such other or additional action as will effectuate 
the revocation of the license unlawfully and illegally granted by them fo defen- 
dant MacArthur Liquors, Inc. 

5. Order and enjoin defendants, Members o f the Board, to rescind the 
Retailer’s Class ‘‘A’’ license granted by them on October 29, 1957, to defen- 
dant, MacArthur Liquors, Inc., for premises 5136 Macarthur Boulevard, 

N. W., in the District of Columbia. | 

6. Award to plaintiff costs of this action. 

7. For such other and further relief as to this Court may appear just, 
proper and equitable in the premises. : 

/s/ James M. Earmest 
JAMES M. EARNEST, 
1000 Woodward Building, 
Washington 5,D.C. — 
/s/ Louis F. Oberdorfer 
LOUIS F. OBERDORFER 


1625 Eye Street, N. W,, 
Washington 6,D.C. | 
Attorneys for eines 


DISTRICT OF COLUMBIA, ss: 

‘WILLIAM C. NICHELSON, being first duly sworn on oath deposes and 
says that he is the President of plaintiff PALISADES CITIZENS ASSOCIATION, 
INCORPORATED, a corporation, and that he verily believes the facts stated 


in the foregoing Complaint to be true. ) 
/s/ William C. Nichelson 
WILLIAM C. NICHELSON, 
President, Palisades Citizens 
Association, Incorporated 
5120 Fulton Street, N. W. 
Washington 16,D.C. | 
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Subscribed and sworn to before me this 25th day of April, 1958. 
/s/ Barbara Windon, Notary Public, D.C. 
My Commission Expires June 30, 1958. 


CERTIFICATE OF INCORPORATION 

We, the undersigned, William C. Nichelson, Harold Gray and Cecil A. 
Smith, all citizens of the United States and residents of the District of Columbia, 
of full age, desiring to associate ourselves as a corporation pursuant to the 
provisions of Title 29 of chapter 6 of the District of Columbia Code, 1951 
edition, do hereby certify as follows: 

FIRST. The name or title by which this corporation shall be known in 
law shall be The Palisades Citizens Association, Incorporated. 

SECOND: The term for which it is organized shall be perpetual. 

THIRD. This corporation shall not engaged in any form of trade or com- 
merce, or carry on any activity which will result in a remunerative profit to 
the corporation or to its members. Subject to the foregoing limitations, the 
object, business, or pursuit of this coproration shall be as follows: 

{a) To advance and promote all public interests within the District of 
Columbia, and particularly those affecting the territory within the vicinity of 
the Palisades, whose boundaries are the Potomac River, District Line, a 
Line through the Dalecarlia Reservoir grounds at right angles to the District 
Line and ending at the intersection of Loughboro Road and Dalecarlia Parkway, 
middie of Loughboro Road and Nebraska Avenue to Foxhall Road, east boundary 
of Battery Kimble Park to 49th Street, middle of 49th Street to Fulton Street, 
Middle of Fulton Street to Faxhall Road, and middle of Foxhall Road to the Poto- 
mac River. 

(b) To secure adequate laws and regulations for the advancement, care, 
protection and welfare of the aforesaid vicinity of the Palisades. 

(c) To bring into close relation the home and the neighborhood environs, 
to develop between the residents of the vicinity of the Palisades and the general 
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public such united efforts as will secure the highest advantages in physical, 
mental, social and spiritual development, and to carry on the most advantag- 
eous neighborhood planning of the vicinity of the Palisades in n all of its rami- 
fications and branches. ! 

FOURTH. The number of trustees, directors or managers for the first 
year of its existence shall be three (3). 

FIFTH. The business of the corporation will be transacted within the 
District of Columbia. 

IN WITNESS WHEREOF, we have this 3rd day of January, 1958, hereunto 
set our hands and seals. 

/s/ William C. Nichelson (SEAL) 

/s/ Harold Gray (SEAL) 

/s/ Cecil A. Smith (SEAL) 

DISTRICT OF COLUMBIA, ss: 

I, Mildred M. Boyd, a Notary Public in and for the District of Columbia, 
do hereby certify that William C. Nichelson, Harold Gray, Cecil A. Smith, 
parties to a certain Certificate of Incorporation bearing date on the 3rd day. of 
January, 1958, and hereunto annexed, personally appeared before me in said 
District, the said William C. Nichelson, Harold Gray, Cecil A. Smith, being 
personally well known to me as the persons who executed the said Certificate 
of Incorporation, and severally acknowledged the same to be their act and - 
deed. ! 


GIVEN under my hand and seal this 3rd day of January, 1958. 


/s/ Mildred M. Boyd | 
NOTARY PUBLIC, | 


In and For the District 
of Columbia 
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EXHIBIT "B" 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


MacArthur Liquors, Inc., 

T/A MacArthur Liquors, 

Applicant for a Retailer's Class "A" License 
to premises 5136 MacArthur Boulevard, N. W., 
Application No. 211. 


FINDING OF FACT 


This application, having been protested, came on before the Board for 
public hearing on October 7, 1957. Various persons testified and petitions 
were filed, alleged to bear the signatures of residents and/or property owners 
of the area, both favoring and remonstrating against issuance of the said 
license. After due considerationof all pertinent testimony and after inspection 
by the Board of the above premises and its surroundings, it is found: 

(1) That applicant corporation would purchase the retailer's license, 
Class "A", at present in issuance to Isadore and Jacob Sadel at 1700 Connec- 
ticut Avenue, N. W., and transfer the same to the above address; 

(2) That the officers and stockholders of the applicant corporation are 
qualified for the license desired; 

(3) That protest was voiced on behalf of the Palisades Citizens’ Associa- 
tion, the Francis Scott Key Parent-Teachers Association, the Palisades 
Community Church, the District of Columbia Recreation Board, the Palisades 
Community Recreation Council, the Foxhall Community Citizens’ Association, 
and by various individual citizens; 

(4) This objection was based, primarily, on the fear that the presence of a 
licensed stores would have deleterious effect upon the children of the community, 
that they would have to pass the store on their ways to and from school, that 
adverse effect would be hade on the Palisades Recreation area, that there is no 
need for such a store despite the fact there is none for a large distance from 
this premises, and that citizens objected to any further commercialization of 
MacArthur Boulevard; 

(5) That the above premises is actually located in an area zoned for 
commercial use; and is not within ‘he prohibited distance of any church or 
school; 
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(6) That while it was stated the Palisades Citizens’ Association has a 
membership of 1,400 there were only 67 members present at the meeting at 
which it was voted to oppose the said License; | 

(7) That the action of the Francis Scott Key Parent-Teachers Association 
was that of the executive body thereof, and not of the full membership. 

(8) That while it was stated the membership of the Palisades Commmni- 
ty Church is 250 persons, the adverse action on this license was taken by only 
12 members of the executive board thereof, | 

(9) That no affirmative proof was adduced to show that adverse affect 
would ensue on the Palisades Playground or the users thereof; 

(10) That the adverse action of the Foxhall Community Citizens Association 
was that of the executive committee only, and not of the membership, and that 
applicant’s premises is not within, or adjacent to, the area covered by that 
association; 

(11) That analysis of the above mentioned petitions showed that owners of 
a majority of the real property within a radius of 600 feet of the premises 
for which license is asked did not voice objection thereto, therefore the pro- 
visions of Section 14(a) of the Statute do not apply; : 

(12) Coming now to Section 14(a-5) of the Act, analysis of the petitions 
signed by residents and/or property owners within the area delineated by the 
Board as constituting the“neighborhood’ of applicant’s premises » as contem- 
plated in the Act, showed that some 440 persons voiced objection to issuance of 
the said license. However, by the best means available to it the Board has 
ascertained that within this neighborhood there is an adult population of approxi- 
mately 1,700 persons, and the Board finds further that those persons who did 
not voice objection tq the issuance of this license outnumbered by about 3 to 
1 those who protested its issuance. The Board further finds that to issue this 
license would not be contrary to the wishes of the persons residing or owning 
property in the neighborhood of the premises for which the license is desired, 
under the provisions of Section 14(a-5) of the Act. | 





16 


CONC LUSION 
WHEREFORE, after considering all the above, it is the Finding of the 
Board this 29th day of October, 1957, that premises 5136 MacArthur Boulevard, 
N. W., is appropriate for the license desired, and the same may issue if and 
when applicant complies with all the requirements of this and other municipal 
agencies. 


ALCOHOLIC BEVERAGE CONTROL, 
BOARD OF THE DISTRICT OF COLUMBIA 


/s/ Alan W. Payne 
/s/ Frank E. Weakly 
18 MINORITY OPINION 
I do not agree with the finding of the Majority of the Board, and consider 
this license should be denied. 
/s/ Herbert K. Schollenberger. 


Appl. #211 
October 29, 1957 
hew 


19 /Filed May 19, 19587 


MOTION OF DEFENDANTS FRANK E. WEAKLY, ALAN W. PAYNE 
AND HERBERT K. SCHOLLENBERGER, AS ‘MEMBERS OF THE 


ALCOHOLIC BEVERAGE CONTROL BOARD OF THE DISTRICT OF DISTRICT OF 


COLUMBIA TO DISMISSCOMPLAINT. ©. 

The defendants Frank E. Weakly, Alan W. Payne and Herbert K. Schollen- 
berger, as members of the Alcoholic Beverage Control Board of the District 
of Columbia, move the Court to dismiss the above-entitled complaint. 

The grounds of this motion are as follows: 

1. The complaint fails to state a claim against these defendants upon 
which relief can be granted. 

2. Plaintiff corporation has been guilty of such laches as to have lost all 
right to invoke the aid of this Court. 

3. A Federal Court is without power to decide moot questions or to give 
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advisory opinions which cannot affect the rights of litigants in the case before 
it. . 

4. The right to be heard at a public hearing conducted by the Alcoholic 
Beverage Control Board and to remonstrate against the granting of a liquor 
license does not carry with it the right to control or supersede the judgment 
of the Alcoholic Beverage Control Board in the discharge af its duties within 
the scope of its statutory powers. ! 

5. Aside from the foregoing, plaintiff corporation is not entitled to the 
relief sought because it has not shown that it sustained or will sustain any 
special injury or damage different in kind and character from that which may 
be sustained by the public generally. i 


/s/ Chester H. Gray 


CHESTER H.GRAY _ 
CORPORATION COUNSEL, D.C. 


/s/ George C. Updegraff 


GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ Robert D. Wise 


ROBERT D. WISE 
Assistant Sie poratic€ Goinsdl, D.C. 
Attorneys for Peseaeinee No. 1 


District Building 
Washington 4, D.C. 


CERTIFICATE OF SERVICE | 

I hereby certify that copies of the foregoing Motion of Defendants Frank 
E. Weakly, Alan W. Payne and Herbert K. Schollenberger, as Members of the 
Alcoholic Beverage Control Board of the District of Columbia to dismiss 
complaint together with Points and Authorities in Support thereof were mailed, 
postage prepaid, to James M. Earnest and Louis F. Oberdorfer, attorneys for 
plaintiff, 1000 Woodward Building, Washington 5, D. C., and J. E. Bindeman, 
Attorney for Defendant No. 2, Wyatt Building, Washington 5, D. C., this 10th 
day of May, 1958. ! 
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/s/ Robert D. Wise 


ROBERT D. WISE 

Assistant Corporation Counsel, D.C. 
Attorney for Defendants No. 1 
District Building 


Washington 4,D.C. 
21 NOTICE 
TO: James M. Earnest, Esq. and J. E. Bindeman, Esq. 
Louis F. Oberdorfer, Esq. Wyatt Building 
1000 Woodward Building Washington 5,D.C. 


Washington 5, D.C. 

Please take notice that the attached Motion, together with Points and 
Authorities in support thereof, will be filed on the 19th day of May, 1958. 

The Rules of the Court require that, if you oppose the granting of said 
Motion, you shall within five days from the date of the service of said Motion 
upon you, or such further time as the said Court may grant, or as the parties 
hereto may agree upon, file in reply with the Clerk of said Court, a statement 
of the Points and Authorities upon which you rely, and serve a copy thereof 
upon the undersigned attorneys for defendants No. 1. 

/s/ Chester H. Gray 


CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ George C. Updegraff 

GEORGE C. UPDEGRAFF 

Assistant Corporation Counsel, D.C. 
/s/ Robert D. Wise 


ROBERT D. WISE 

Assistant Corporation Counsel, D.C. 
Attorneys for Defendants No. 1 
District Building 

Washington 4, D.C. 
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22 /Filed May 27, 19587 
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MOTION FOR SUMMARY JUDGMENT 


Comes now defendant, MAC ARTHUR LIQUORS, INC., and moves this 
Honorable Court for Summary Judgment and for cause therefor refers to Points 
and Authorities and Affidavits attached hereto. : 

/s/J. E. Bindeman 


J. E. Bindeman 
Attorney for defendant, MacArthur Liquors 


436 Wyatt Building 
Washington 5,D.C. 


PROOF OF SERVICE 

I hereby certify that a copy of the foregoing Motion for Summary Judgment 
was mailed, postage prepaid, this 22nd day of May, 1958 to James M. Earnest, 
Esq. and Louis F. Oberdorfer, Esq. at 1000 Woodward Building, Washington 5, 
D.C. and 1625 Eye Street N. W., Washington 6, D.C., respectively, and Robert 
D. Wise, Esq. Assistant Corporation Counsel, District Building, Washington, 
D.C. 

/s/ J. E. Bindeman 
NOTICE 


TO: James M. Earnest, Esq. 
1000 Woodward Building 
Washington 5,D.C. 


Louis F. Oberdorfer, Esq. 
1625 Eye Street, N. W. 
Washington 6,D.C. 


The rules of the Court require that, if you oppose the granting of the above 
Motion you shall, within five days, from the date of service of a copy thereof 
upon you, or such further time as the Court may grant or the parties to this 
suit may agree upon, file in reply with the Clerk of the Court a statement of the 
Points and Authorities upon which you rely and serve a copy thereof upon the 
undersigned. On failure to do so, the Court may treat the motion as conceded. 

/s/J.E.Bindeman 


ao 


24 /Filed May 29, 19587 


AFFIDAVIT 

Comes the affiant, WILLIAM C. NICHELSON, and having been duly sworn 
deposes and says: 

1. I am, and have been since about June 1, — President of the PALI- 
SADES CITIZENS ASSOCIATION and its corporate’: successor, PALISADES 
CITIZENS ASSOCIATION, INCORPORATED. 

2. I have resided at 5120 Fulton Street, Northwest, for about four years. 
For approximately ten years prior thereto I resided at 5122 Fulton Street, 
Northwest. I own my present residence. I have been a member of the Associa- 
tion for the full period of approximately fourteen years that I have lived at 
the Fulton Street addresses and have been active in the Association for about 
six years. 

3. As President of the Association, I received, on or about September 
13, 1957, notice that MACARTHUR LIQUORS, INC. had filed an application with 
the ALCOHOLIC BEVERAGE CONTROL BOARD for a Retailers Class ‘‘A’’ 
license for premises 5136 MacArthur Boulevard, N. W. 

4. Ata meeting of the Executive Committee of the Association on Septem- 
ber 23, 1957, called for the purpose of responding to the application, I was 
authorized by the Board to write a protest on behalf of the Association and to 
organize a committee to receive signatures of persons residing or owning prop- 
erty in the neighborhood on a petition in opposition to the license applied for. 

5. At the next regular monthly meeting of the Association, on October 1, 
1957, I reported that I had written a protest to the ABC Board. The membership, 
sixty-eight members being present and constituting a quorum, unanimously 
adopted a motion opposing the granting of the liquor license. 

6. This procedure was in furtherance of the long-standing effort of the 
people residing and owning property in the neighborhood served by the Association 
to protect the mselves and their property against a liquor store in their neighbor- 
hood. Since 1935 at least eleven applicants had sought licenses in the neighborhood 
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served by the Association. In each case since I have been active in the Associa- 
tion, the Association has arranged for the circulation of petitions in the neigh+ 
boorhood to enable persons residing and owning property there to express 
their wishes with respect to each application. These people have overwhelmingly 
expressed themselves against each liquor license, as evidenced by the petitions 
signed so many times. The Association has also adopted resolutions, in each 
case opposing the application, and through its officers, has presented the peti- 
tions of the neighbors and the protest of the Association to the ABC Board. 
The persons residing in the neighborhood of the Association, particularly 
those living close to MacArthur Boulevard, are, for the most part, members of 
the Association who look to the Association and depend upon it to oppose applica- 
tions for liquor licenses nearby. Prior to the hearing in this case, members of 
the Association had been lulled into a sense of security by the consistent 
decisions of the ABC Board refusing licenses opposed by the Association, 
and particularly by the decision of the Board of August 1, 1955 that: 


‘Before an applicant is again afforded a hearing for a 
license in the MacArthur Boulevard area, such an applicant 
should first be required to submit evidence which would reasonably 
indicate a definite change of sentiment in the neighborhood.’? 


7. The Association is sustained principally by $1 annual dues collected 
from its members. Many of the members belong to the Association and support 
it as a way of expressing their wishes against a liquar store in the neighborhood. 
If the Association could not effectively express the wishes of these members, 
they would resign and the Association would lose membership dues. 

8. Over four hundred persons, residing or owning property in the area 
served by the Association and more particulary close by the location at 5136 
MacArthur Boulevard signed petitions opposing the license. Most if not all of 
these signers were members of the Association. ! 

9. On or about October 29, 1957, after the hearing on the application, but 
before I had received any notice, official or otherwise, of the action of the Board 
on the application, the applicant occupied the premises 5136 MacArthur Boulevard, 
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N. W., set up a shelf of liquor offering it for sale, and installed a cash register. 

10. I am informed and believe that on or about October 29, 1957, notice 
of the Gecision of the Board that a license was granted was given unilaterally 
to the applicant before the written notices of the Board’s decision were mailed 
to me as President of the Association and to other interested parties. By the 
time I learned of the Board’s decision, the applicant was already in possession 
and operation and I had no opportunity whatsoever to take any action against 
the license between the time it was granted and the time the applicant began 
his liquor business in our neighborhood. 

11. At the next meeting of the Association on November 5, 1957, the 
Association adopted a resolution protesting the reversal by the Board of :its 
prior policy and the granting of the license, and urging the Commissioners of 
the District of Columbia to set aside the license and to grant a rehearing. 
Receipt of this resolution was accepted by the Commissimers, but no further 
action had been taken on it by them prior to the filing of this suit. 

12. On or about the 14th of March 1958, MAC ARTHUR LIQUORS, INC. 
filed an application with the ALCOHOLIC BEVERAGE CONTROL BOARD to 
transfer its Retailers Class ‘A?’ liquor license from 5136 MacArthur Boule- 
vard, N. W. to 4881 MacArthur Boulevard, N.W. The principal stockholder 
of MAC ARTHUR LIQUORS, INC., Aaron Bassin, had applied individually in 
November 1957 for a license at 4881 MacArthur Boulevard, N. W. and, after 
protest by the Association, had withdrawn his application in January 1958. 

The Association has also opposed the transfer af the license from 5136 Mac- 
‘Arthur Boulevard, N. W. to 4881 MacArthur Boulevard, N. W. at the direction 

of the membership of the Association continuing its historic policy of opposing 
all liquor license applications within the neighborhood served by the Association. 
The Board has adjourned and continued the hearing on the application to trans- 
fer from 5136 MacArthur Boulevard, N. W. to 4881 Mac Arthur Boulevard, 

N. W., until a final judgment has been rendered in this case. 

Further deponent sayeth not. : 
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/s/ William C. Nichelson 
William C. Nichelson, President 
Palisades Citizens Association, 
Incorporated 
5120 Fulton Street, Northwest 
Washington, D.C. 
Subscribed and sworn to before me this 29th day of May 1958. 


/s/ Barbara Windon | 
Notary Public 
My Commission Expires June 30, 1958 


CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing plaintiff's Memorandum In 
Opposition To The Motion of Defendant No. 1 to Dismiss the Complaint, together 
with an Affidavit by WILLIAM C. NICHELSON, dated May 29, 1958, were mailed, 
postage prepaid to ROBERT D. WISE, ESQUIRE, Assistant Corporation Counsel, 
D. C., Attorney for Defendant No. 1, District Building, Washington 4, D. C. and 
to J. E. BINDEMAN, ESQUIRE, Attorney for Defendant No. 2, me Building, 
Washington 5, D. C. this 29th day of May 1958. 

/s/ Louis F. Oberdorter 


Louis F. Oberdorfer 
1625 Eye Street, N. W. 
Washington 6, D.C. 


Attorney for Plaintiff 


29 [Filed June 16, 1958 ] 
AFFIDAVIT OF FRANK E. WEAKLY | 

FRANK E. WEAKLY, being first duly sworn according to law on oath de- 
poses and says that he is chairman of the Alcoholic Beverage Control Board of 
‘the District of Columbia and that the records of said Board disclose the following: 

1. That on November 21, 1957 MacArthur Liquors, Inc. applied for a Retail- 
er's Class "A" liquor license for premises 5136 MacArthur Boulevard, N. W. for 
the license year February 1, 1958-January 31, 1959. | 

2. That pursuant to statute, the Board did cause to be posted a notice in a 
conspicuous place on the outside of said premises 5136 MacArthur Boulevard, 
N. W., which notice contained the name of the applicant, the address of the loca- 
tion for which the license was requested and the class of license desired, 





24 


Said notice further stated that remonstrants were entitled to be heard before 
the granting of such license and named December 11, 1957 at 10 a.m. at room 
225, District Building as the time and place of such hearing. 

3. That pursuant to notice, one person protested said application and 
said protest was heard on December 11, 1957. The Palisades Citizens Associa- 
tion did not indicate any objection to said application by appearing at said hear- 
ing or in any other manner whatsoever. 

30 4. That on December 12, 1957 said Board made certain findings of fact 
and conclusions of law wherein the Board unanimously concluded that said 
license should issue. Pursuant thereto, said Board did issue said Retailer’s 
Class ‘‘A’? liquor license to Mac Arthur Liquors, Inc. for premises 5136 Mac- 
Arthur Boulevard, N. W. for the period February 1, 1958-January 31, 1959; 
that said MacArthur Liquors, Inc. is presently conducting a retail liquor store 
at said premises under authority af said license. 

5. That on March 11, 1958 the Board was furnished with certified copy 
of excerpt from the minutes of a special meeting of the directors and stock- 
holders of said MacArthur Liquors, Inc. held on March 10, 1958, which advised 
the Board that Rose Spar and Benjamin Prival had resigned as directors and 
officers of the corporation, that Aaron Bassin, Ruth Bassin and Aaron Rosloff 
had been elected directors of same, and that Aaron Bassin was elected president, 
Aaron Rosloff elected vice president and Ruth Bassin elected secretary-treasurer 
of said corporation. 
6. That on March 14, 1958 the Board approved the said Aaron Bassin, 
Aaron Rosloff and Ruth Bassin as directors and officers of said corporation. 
/s/ Frank E. Weakly 
Subscribed and sworn to before me this 13th day of June, 1958. 
/s/ Margaret S. Laffey, Notary Public 
My Commission Expires Feb. 14, 1962. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 

In re: ESTATE OF MAX SPAR, 
Deceased. 3 

ORDER AUTHORIZING LEON M. SHINBERG 


TO SELL CAPITAL STOCK OF MacARTHUR LIQUORS INC. 
AND RATIFYING SAID SALE, ETC, RATIFYING SAID SALE, ETC. 7 | 


Upon consideration of the petition of Leon M. Shinberg filed herein, 
seeking authority to sell 75 shares of the capital stock of MacArthur Liquors, 
Inc., a District of Columbia corporation, and it appearing to the Court that the 
purchase price for the said stock exceeds the appraised value thereof and 
that otherwise it would be for the best interests of the estate that the said 
capital stock be sold in conformity with the provisions of an agreement for 
the purchase thereof by Aaron and Ruth Bassin dated March 4,) a: there- 
fore, be it this 13th day of March, 1958, 

ORDERED AS FOLLOWS: 

1. That the said Leon M. Shinberg as executor, be and he hereby is 
authorized and empowered to sell the 75 shares of the capital stock of Mac- 
Arthur Liquors, Inc. now in his possession to Aaron and Ruth Bassin for a 
price of $225.00 per share, said price to be subject to an adjustment up or 
down as may be required by the terms of the agreement of March 4, 1958, 
with the said purchasers; provided, however, that in no event shall the ultimate 
price be less than the appraised value of the said stock. 3 

2. That the said Leon M. Shinberg be and he hereby is authorized and 
empowered to execute and deliver all such documents and instruments as may 
be necessary and proper for the purpose af consummating the sale of the afore- 
said 75 shares of the capital stock of MacArthur Liquors, Inc. to Aaron and 
‘Ruth Bassin and to do such further and other things as may be required by the 
terms of the agreement dated March 4, 1958, with respect thereto. 


Administration No. 94515 
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3. That upon completion of the performance of the sale of the said 
capital stock the same be and it hereby is ratified and confirmed as a sale of 
personal property, the proceeds whereof are to be received by the estate herein 
and accounted for by the executor thereof. 
/s/ R. B. Keech, Judge 
CONSENT: 


/s/ Rose Spar 
Rose Spar, Sole Beneficiary 


Under the will of Max Spar, deceased. 


UNITED STATES DISTRICT GOURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 
District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify, that the foregoing is a true copy 
of the original order of Court of March 13, 1958, authorizing the Executor to 
sell 75 shares of capital stock of the MacArthur Liquors, Inc., belonging to the 
estate, as set out in said order, filed and recorded in the office af the Register 
of Wills for the District of Columbia, Clerk of the Probate Caurt, in the matter 
of the estate of Max Spar, deceased, 

Case No. 94,515, Adm. Doc. 197. 

I further certify, that I have compared said copy with the original record 
in said office, and find it to be a full, true and correct transcript thereof. 

Witness my hand and the seal of the said Probate Court, this twenty- 
sixth day of May, A.D. 1958. 

/s/ Theodore Cogswell 


Register of Wills for the District of 
Columbia, Clerk of the Probate Court 
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31 /Filed June 16, 19587 
IN THE UNITED STATES DISTRICT couRT 


FOR THE DISTRICT OF COLUMBIA 


PALISADES, CITIZENS ASSOCIATION, INCORPORATED ) 
a corporation 


Plaintiff 
Vv. ) CA. No. 1086-58 
FRANK E. WEAKLY, et al i 
Defendants 3 
AFFIDAVIT OF AARON BASSIN 

Aaron Bassin, being first duly sworn according to sulk: on oath deposes 
and says as follows: 3 

1. That prior to March 4, 1958 he was consulted with reference to his 
purchasing the Retailer’s Class ‘‘A”® liquor business owned by MacArthur 
Liquors at 5136 MacArthur Boulevard, N. W.; that he was, at such time, ad- 
vised by the proposed Sellers that the Palisades Citizens Association had 
opposed the granting of the original application for the 1957-: 1958 license at 
such premises, but had not filed any action in the United States District Court 
for the District of Columbia arising out of said opposition and had not opposed 
the application of the corporation for issuance of Retailer’s Class “A” liquor 
license to the aforesaid premises for the license year 1958- 1959. 

2. That pursuant to his direction, his attorney searched the records af 
the United States District Court for the District of Columbia and the records 
of the Alcoholic Beverage Control Board and verified such infor mation; that 
he was advised that only one citizen had appeared in ait to the issuance 
of the license for the license year 1958-1959. 

3. That pursuant thereto, on March 4, 1958, he and his wife, Ruth Bassin, 
as tenants by the entirety did enter into a certain agreement with Benjamin 
Prival and Leon Shinberg, as Executor of the Estate of Max Spar, deceased to 

purchase all of the outstanding stock in MacArthur Liquors, Inc. at and 
for a total consideration, which after adjustments amounted to Seventy-eight 
Thousand Two Hundred Dollars and Thirty-one Cents ($78,200.3 1); that he 
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paid the sumy of Fifty-Thousand Dollars ($50,000.00), in cash, and has evi- 
denced the balance by assumption of debt of the corporation and promissory 
note; that in addition thereto the corporation assumed a lease obligation amount- 
ing to Thirty-three Thousand Eight Hundred Forty Dollars ($33,840.00) so 

that the total liabilities assumed by affiant and his wife exceeded One Hundred 
Twelve Thousand Dollars ($112,000.00). 

4. That on March 11, 1958 he did cause a communication to be written 
to the Alcoholic Beverage Control Board of the District of Columbia request- 
ing approval of proposed change of officers and directors; that approval of the 
Board thereto was forthcoming on March 14, 1958; that on March 19, 1958 
settlement of the sale and purchase was effected and that immediately there- 
after affiant entered into possession of said business and has continued the 
operation thereof ever since. 

5. Affiant states that had any action at law by the Palisades Citizens 

' Association to void the liquor license issued to MacArthur Liquors been filed 
prior to March 4, 1958, or had he been advised the Palisades Citizens Associa- 
tiom- contemplated filing any such action in court to attempt to void the liquor 
license issued to MacArthur Liquors, Inc., he would not have entered into any 
contract to purchase the stock of MacArthur Liquors, Inc. and would not have 
made the expenditure of One Hundred Twelve Thousand Dollars ($112,000.00) 
as aforesaid. 


/s/ Aaron Bassin 
Subscribed and sworn to before me this 13th day of June, 1958. 
/s/ Selma S. Newman, Notary Public 
My Commission Expires February 2 , 1962 
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BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


IN RE:MacArthur Liquors, Inc 
T/A MacArthur Liquors, 
Applicant for a Retailer’s Class ‘‘A’’ License | 
to premises 5136 MacArthur Boulevard, N. W., 
. Application No. 211. 
_FINDING OF FACT 
Application farthe above license for the year beginning Feburary 1, 
1958, having been protested, came before the Board for public hearing on 
December 11, 1957. One person spoke in objection to the issuance thereof, 
and the attorney for applicant made a brief statement. 3 
(1) The objection of the one protesting witness was based, mainly, upon 
the fact that, since issuance of the original license for the above premises on 
October 29, 1957, she had found two empty spirits bottles and two cartons of 
empty beer containers on the public parking in front of her home; and that 
there was nothing to show the said containers had recat from above prem- 


ises; 


(2) No other person voiced objection to issuance of the said license. 
CONCLUSION 
WHEREFORE, after consideration of the above, it is the Finding of the 
Board this 12th day of December, 1957, that the above objection sets no proper 
basis for the denial of the license desired, and the same is APPROVED, under 


the provisions of the laws pertaining thereto. 


ALCOHOLIC BEVERAGE CONT ROL BOARD 
OF THE DISTRICT OF COEUMEIS 


Signed Alan W. Payne 
-Signed Herbert K. Schollenberger | | 
Signed Frank E. Weakly | 

I certify that the above is a true and actual copy of the finding herein. 
/s/ Dorothy L. Albert | 
Executive Secretary 
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37 /Filed June 18, 19587 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Palisades Citizens Association, Inc. ) 
Plaintiff ) 
v. ) C.A. No. 1086-58 
Weakly, et al. ) 
AFFIDAVIT 
Carl R. Burns, being duly sworn, deposes and says: 
On or about November 6, 1957, Palisades Citizens Association sent to 
~ Hon Robert P. McLaughlin, President, D. C. Commissioners, a letter, a copy 

of which is annexed hereto as Exhibit A. 

On or about January 27, 1958, the Board of Commissioners replied. A 
copy of that reply is attached as Exhibit B. 

On or about April 2, 1958, Palisades Citizens Association again wrote to 
the District of Columbia Commissioners. A copy of that letter is attached as 
Exhibit C. 

/s/ Carl R. Burns 


Subscribed and sworn to this 18th day of June, 1958. 


| By: /s/ Doris C. Muse, Deputy Clerk 
[Filed June 18, 19587 EXHIBIT A 
THE PALISADES CITIZENS ASSOCIATION 
Serving the area between the Potomac River, Foxhall Road, Loughboro Road 
and District Line. 
WASHINGT ON, D.C. 
Noyember 6, 1957 
Mr. John Henry 
‘Editorial Writer 
The Evening Star 
‘Washington, D.C. 
' Dear Mr. Henry: 
The Palisades Citizens Association at its regular meeting in the Palisades 
Field House on the evening of Tuesday, November 5, 1957, approved the following 





resolution: 

‘“‘WHEREAS, Fourteen different times the Alcoholic Beverage Control 
Board of the District of Columbia has denied liquor store licenses on 
MacArthur Blvd. after hearing from the Palisades Citizens Assn. and the 
school, churches, institutions, recreation groups and hundreds of resi- 
dents of the area that liquor retailing would not be aperepeiats to that 
suburban-type residential area, and 

WHEREAS, In spite of recent developments in the Palisades community 
which make liquor stores less appropriate to the surroundings than pre- 
viously, a license was granted at 5136 MacArthur Blvd. to MacArthur 
Liquors, Inc., application #211 on October 29, 1957, = 4 two to one vote 
of the A. B. C. Board, and 

WHEREAS, the applicant was given a day’s advance notice of the decision 
which enabled him to move liquor into the store DEER it could be ap- 
pealed, and 

WHEREAS, the same PITA, Church, Recreation Council and the Citizens 
Assn. objected to this application as have objected to previous ones but 
in this case, without warning, the ABC Board seems to have changed its 
rules, as it ignored the opposition from these organizations because the 
votes were taken at executive board meetings or because there was not a 
large enough percentage of members at the meeting when the organization 
voted on the application. Similar votes of organizations had been accept-. 
able to the Board in the past, and 

WHEREAS, 440 persons signed petitions in opposition, but the Boardts 
‘Finding of Fact said, in effect, that it is not enough, since 1700 adults 
reside in the neighborhood of the store -- a new interpretation of the 
petitions that make it an almost impossible task for the pecs to get 
a majority. within the time allowed, and | 
‘WHE REAS, the ABC Board has announced to the effect that the liquor 
dealer need not produce petitions in favor of the store any more, and 
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WHEREAS, At the hearing on October 7, no witnesses appeared in favor 
of the applicant, while 37 residents spoke against the store, and 
WHEREAS, These revolutionary and arbitrary new interpretations by the 
Board if continued, will mean that no neighborhood will have the manpower, 
money or facilities to prevent liquor stores from coming in; 
NOW, THEREFORE, BE IT RESOLVED, That the Palisades Citizens Assn. 
in regular meeting on November 5, 1957, hereby urged the D. C. Board of 
Commissioners to declare this case a "mistrial" or otherwise overrule 
it so that it may be re-interpreted under the customary procedures, and be it 
FURTHER RESOLVED, That if this cannot be done, we urge a change in 
the ABC law to give residents more protection, a new ABC Board, or a 
Congressional investigation of the Board." 
The Association urges your support of its position in this matter. 
Cordially yours, 
THE PALISADES CITIZENS ASSOCIATION 


By /s/ Susie V. Watwood 


Corresponding Secretary 
4913 MacArthur Blvd., N.W. 


40 [Filed June 18, 1958] 


EXHIBIT B 


Government of the District of Columbia 
EXECUTIVE OFFICE 
Washington 4, D. C 


January 27, 1958. 


Mr. William C. Nicholson 
President, Palisades Citizens’ Assn. 
5120 Fulton Street, N. W. 


Washington 16, D. C 
Dear Mr. Nicholson: 


This is to inform you regarding the policy recently adopted by the Al- 
coholic Beverage Control Board with respect to consideration of application 
for issuance of licenses under the Alcoholic Beverage Control Act. 

The Commissioners are giving careful consideration to this matter and 
have directed the Corporation Counsel of the District to explore the method 
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of handling the applications involved, and to submit his report and recom- 
mendations, including possibly, suggested rules of procedure. 
After the report and recommendations of the Corporation Counsel are 
received and acted on by the Commissioners, you will be further advised. 
Very sincerely yours, 
/s/ (Signature Dlegible) 
Secretary, Board of Commissioners, 
D. C. | 


| 


41 [ Filed June 18, 1958] 


District of Columbia Commissioners 
District Building 
Washington, D. C 


In re: MacArthur Liquors, Inc. 
t/a MacArthur Liquors 
Applicant for a Retailer’s Class "A" License 
to premises 5136 MacArthur Boulevard, N. W. 


Application No. 211 
Gentlemen: 

The Palisades Citizens Association respectfully protests and appeals 
from the decision by two members of the Alcoholic Beverage Control Board 
in the above-entitled case and respectfully prays that the Commissioners 
will invalidate and suspend that decision for the reasons hereinafter stated: 

1. The Board's conclusion that premises 5136 Mac Arthur Boulevard is 
appropriate for a Class "A" liquor license is not supported by the evidence or 
by the findings of fact of the Board and the conclusion is on capricious 


and illegal. 
Section 14(a)5 of the Alcoholic Beverage Control Act provides that: 
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‘*‘Before a license is issued the Board shall satisfy itself ... that 

the place for which the license is to be issued is an appropriate 

one considering the character of the premises, its surroundings, 

and the wishes of the persons residing or owning property in the 

neighborhood of the premises for which the license is desired.’’ 

In a decision dated August 1, 1955, the Board considered Application No. 
671 for a Class ‘‘A’’ license at 5432 MacArthur Boulevard, N.W. A compari- 
son of that decision of August 1, 1955 with the decision in the instant proceed- 

42 ing exposes the arbitrary, capricious, unlawful and irrational conclusion 

of the Board on the basis of its findings. 

In its decision of August 1, 1955, the Board said in Finding Numbers (9) 
and (10): 

‘That the records of this Board show that for the past twenty 

years the residents and property owners along MacArthur Boule- 

vard have strongly opposed the placing of a package store in the 

neighborhood. Repeated filing of applications has had the result 

of harrassing these people and imposed an unwarranted burden 

and cost upon these citizens and upon the several Departments of 

the Municipal Government. Unless any future prospective applicant 

for such license in this area should first obtain definite evidence 

that a great majority of the residents and property owners of the 

immediate neighborhood actually favor a Retailer’s Class ‘‘A’’ 

license therein, such prospective applicant may well expect 

any application for such license will be denied by the Board 

»«- prior to this hearing these applicants were warned of the 

neighborhood sentiment, and it is amazing that they proceeded 

with this application having so little support for it. The Board 

believes that before an applicant is again afforded a hearing for 

a license in the MacArthur Boulevard area such an applicant 

should first be required to submit evidence which would reasonably 

indicate a definite change of sentiment in the neighborhood.’’ 
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The foregoing conclusion of the Board, confirming and following ten 
prior rulings to the same effect, is more than mere precedent. It is stated in 
terms and in generality characteristic of a ruling or regulation. Such general 
rulings must be consisterfly followed; to adopt without notice different standards 
for similar situations is to act arbitrarily. National Labor Relations Board 

v. Mall Tool Co., 119 F. 2d 700 (7th Cir. 1941). The abandonment and defiance 
of its own rule by the Board is apparent from its findings in this case. 

gpd Number (12) states: 3 

«. analysis of the petitions signed by residents and/or | 

property owners within the are/a/ delineated by the Board as 

constituting the ‘‘neighborhood’? of applicant’s premises, as 

contemplated in the Act, showed that some 440 persons voiced 

objection to issuance of the said license. However, by the best 

means available to it the Board has ascertained that within this 

neighborhood there is an adult population of approximately 1,700 

persons, and the Board finds further that those persons who did not 

voice objection to the issuance of this licence outnumbered by 

about 3 to 1 those who protested its issuance. The Board 

further finds that to issue this license would not be contrary 

to the wishes of the persons residing or owning property in 

the neighborhood of the premises for which the license is de- 

sired, under the provisions of Section 14(a-5) of the Act.” 

The foregoing finding falls far short of the showing which| the Board had 
ruled it would require ‘that a great majority of the residents and property 
owners of the immediate neighborhood actually favor a Retailer’s Class ‘‘A”? 
license therein.’’ The finding and conclusion that the issuance of the license 
is not contrary to the wishes of the neighborhood is therefore invalid, arbitrary, 
capricious and contrary to law, andthe Board’s ownrule. 

2. Finding Number (12) in the October 29, 1957 decision states that the 
Board has delineated a “‘neighborhood’’, but fails to state what its definition 
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of “neighborhood”? may be. This finding without a proper legal standard, to 
which citizens may address proof and argument, is, it is submitted, arbitrary, 
capricious aud unlawful. 

3. The Board states in Finding Number (12) that it has ascertained “‘by 
the best means available to it” that there is an adult population of approximately 
1,700 persons in the neighborhood. There was no evidence placed in the record 
at the hearing about 1,700 persons. Again, this finding, based on evidence ob- 
tained ex parte by the Board on its own motion, is illegal. It does not state _ 
and give opportunity for hearing on the standard of determining the adult pop- 
ulation of the neighborhood. 

4. Finding Number (12) conspicuously fails to recite any evidence or to 

find that any person favored the application. Such evidence and such a 
finding are essential to support a lawful conclusion that ‘the place is appro- 
priate ... considering the wishes of the persons residing or owning property 
in the neighborhood.’’See 14(a)5. w Br Co. v. FCC, 8 F. 
2d 554 (D. C. Cir. 1938). Considering the tendency of people generally to be 
indifferent to civic affairs, considering further the amazing fact that 440 persons 
out of a possible group of 1,700 affirmatively expressed their opposition 
to this application and that not a single voice was raised in favor of it, the 
Board’s conclusion that its award was not contrary to the wishes of the neigh- 
borhood so obviously defies the evidence and is so obviously irrational as to 
be unlawful by any standard or that known to Anglo-Saxon jurisprudence. 

5. The decision was rendered by the Board in violation of Section 14 (b) 
of the Alcoholic Beverage Control Act in that, at the time the decision was ren- 
dered and at the time of the hearing, the rules and regulations wu icquired by 
that section were not available to the remonstrants. 

It is respectfully prayed that the Commissioners reverse or suspend the 
Order of October 29, 1957 in the above-entitled case, or in the alternative 
remand the proceedings to the Board for further hearings and findings, or 
that the Commissioners grant such other relief as may be indicated. 
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Respectfully submitted, 

THE PALISADES CITIZENS ASSOCIATION 

By /s/ WILLIAM C. NICHELSON 
President 

5120 Fulfon Street, Northwest 


45 /Filed June 19, 19587 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PALISADES CITIZENS ASSOCIATION, INC. 
Plaintiff | 
ve Civil Action No. 1086-58 
FRANK E. WEAKLY, et al. | 
Defendants No. 1 
MACARTHUR LIQUORS, INC. 
Defendants No. 2 
ORDER AND JUDGMENT ; 

Upon consideration of the motion of the defendants Frank E. Weakly, 
Alan W. Payne and Herbert K. Schollenberger as members of the Alcoholic 
Beverage Control Board for the District of Columbia to dismiss the complain, 
and memoranda of points and authorities in support thereof and in opposition 
thereto, and oral arguments had thereon, and the court having found that the 
plaintiff corporation has no standing to sue in this action, it is by the court, 
this 19th day of June, 1958, 

ORDERED, that the motion of these defendants to dismiss the complaint 
as to each of them be, and the same is hereby granted, and that this action be 
and the same hereby is dismissed. | 
/s/ Edward M. Curran 
UNITED STATES DISTRICT JUDGE 
Seen: : 
/s/ James M. Earnst 
Of Counsel for plaintiff 
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46 [Filed June 19, 1958] 
- ORDER AND JUDGMENT 
Upon consideration of the Motion of the Defendant Mac Arthur Liquors, 
Inc. for summary judgment, the men orandum of Points and Authorities in 
support thereof, the memorandum of Points and Authorities in opp csition 
thereto, and oral argument being had thereon, and the Court having found that 
the plaintiff, Palisades Citizens Association, Incorporated has no standing 
to sue, it is by the Court this 19th day of June, 1958 
_ ORDERED AND ADJUDGED 
That the Motion of defendant MacArthur Liquors, Inc. for summary judg- 
ment be and the same is hereby granted. 
/s/ Edward M. Curran, Judge 
SEEN: 


James M. Earnest, Esq. and /s/ Robert M. Wise, Esq., 
Louis F. Oberdorfer Assistant Corporation Counsel 
By /s/ James M. E st, Attorney for defendants No. 1 
Attorneys for Plaintiff 


47 [Filed July 17, 1958] 


NOTICE OF APPEAL TO THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


Notice is hereby given that PALISADES CITI ZENS ASSOCIATION, IN- 

CORPORATED, plaintiff above-named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from the orders dis- 

missing the complaint on the motion of Frank E. Weakly, et al., Defendants 

No. 1, and granting a summary judgment on the motion of MACARTHUR 

LIQUORS, INC., Defendant No. 2, entered in this action on June 19, 1958. 

Copies to: /s/ James M. Earnest 

George C. Updegraff /s/ Louis F. Oberdorfer 


okporassh: Enea Attorneys for Appellant, Palisades 
J. E. Bindeman Citizens Association, Incorporated 
436 Wyatt Building 
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DOCKET ENTRIES 
PALISADES CITIZENS ASSOCIATION, INCORPORATED, : 
et al. : 7 
V. $ Civil Action 
FRANK E. WEAKLY, , No. 2082-'56 
et al. : : 
1958 Aug. 11 
MOTION for Preliminary Injunction argued in part and continued to 
August 12, 1958, to have Commissioner Weakley present. YOUNGDAEL, 
1 (Reporter - H. Kaitz) 
By stipulation of counsel T.R.O. continued until hearing on Biows 12, 
| 1958, no order to be presented per court. (Reporter - H. Kaitz) 
1958 Aug. 12 ! 
HEARING on MOTION resumed and continued to August 13, 1958. (Rep. - H. Kaitz) 
1958 Aug. 13 
HEARING on MOTION resumed and continued to August 14, 1958. (Rep. - ¥.Kaitz) 
1958 Aug. 14 
: HEARING on MOTION resumed and continued to August 15, 1958. (Rep: - H.Kaitz) 
1958 Aug. 15 
HEARING on MOTION resumed and completed. Argued and submitted. (Rep. -H.Kaitz 


1958 Aug. 22 
MEMORANDUM of OPINION GRANTING MOTION For Preliminary 
: Injunction. (Reported by Harry Kaitz) 7 
1958 Sept. 26 


MOTION of DEFT. #1 for SUMMARY JUDGMENT argued and GRANTED; 
MOTION of DEFT. #2 for SUMMARY JUDGMENT argued and GRANTED; 
MOTION of PLTF. for SUMMARY JUDGMENT argued and DENIED; 
Injunctions DISSOLVED. CURRAN, J. (Reporter - D. Spatzer) 
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[Filed August 5, 19587 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PALISADES CITIZENS ASSOCIATION, INCORPORATED 
a corporation 
5120 Fulton Street, N. W. 
Washington 16, D.C. Plaintiff No. 1 


and 


ANN TURNER WHITE 
4838 W Street, N. W. 


Washington, D.C. 
Plaintiff No. 2 


and 
LOUIS F. OBERDORFER and 


ELIZABETH W. OBERDORFER 
4828 W Street, N. W. 
Washington, D.C. Plaintiffs No. 3 


Ve 


FRANK E. WEAKLY, 
ALAN W. PAYNE 
JAMES G. TYSON 
Members of the ALCOHOLIC BEVERAGE CONTROL 
BOARD OF THE DISTRICT OF COLUMBIA, 
‘District Building 
Washington 4,D.C. 


ee ef e@8 @¢08 @8 88 68 @8 @8 @ 


Civil. Action 
No. 2032-58 


Defendants No. 1 
and 


MACARTHUR LIQUORS, INC. 
a corporation 
5136 MacArthur Boulevard, N. W. 
Washington, D.C. 
Defendant No. 2 


eo © ©8 89 @0@ @©8 @©8 @8@ be @8 


COMPLAINT 


(Review of Administrative Decision and for Injunctive 
and Declaratory Relief) 


1. This is an action in equity for review of a decision of an administra- 
tive agency of the District of Columbia and for injunctive and declaratory judg- 
ment relief, the jurisdiction of this Court being founded upon Sec. 11-306, 
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District of Columbia Code, 1951 edition. 

2. Palisades Citizens Association, Incorporated, Plaintitt No. l,isa 
nonprofit membership corporation organized and existing under the laws of 
the District of Columbia, and is the successor to the Palisades Citizens As- 
sociation, a nonprofit. membership association, said Association niieed herein- 
after referred to as the ‘‘Associatijon.’’ 

3. Plaintiff No. 2, Ann Turner White, and Plaintiffs No. 3, Louis F. Ober- 
dorfer and Elizabeth W. Oberdorfer, his wife, are individual residents of the 
District of Columbia, each of whom owns and occupies a residence within 600 
feet from 4881 MacArthur Boulevard, N. W., Washington, D. C. 

4. Defendants No. 1, Frank E. Weakly, Alan W. Payne, and James G. 
Tyson (hereinafter referred to collectively as ‘“Members of the Board”’) con- 
stitute the Alcoholic Beverage Control Board for the District of Columbia 
(hereinafter referred to as the “Board,’’ and Board being duly established 
under the Alcoholic Beverage Control Act of the District of Columbia (P.L. 

85, 73d Congress), and said Members of the Board being duly constituted, 
appointed and qualified as such, and in such capacity are responsible for the 
functions of said Board and vested with the right, power and jurisdiction to 
issue, transfer, revoke and suspend all licenses for the numatectore and sale 
of alcoholic beverages in the District of Columbia. | 

5. Defendant No. 2, MacArthur Liquors, Inc., is a corporation organized 
and existing under the laws of the District of Columbia, with its principal offices 
at 5136 MacArthur Boulevard, N. W., in the District of Columbia. 

6. The Association has approximately twenty-four hundred (2400) members, 
and its objects are: (i) to advance and promote all public interests in the 
District of Columbia, particularly those affecting the ‘‘Palisades’’ area, which 
area includes the neighborhood of 5136 MacArthur Boulevard, N. W., in the 
District of Columbia, (ii) to secure adequate laws and regulations for the ad- 
vancement, care, protection and welfare of the area aforesaid, and (iii) to bring 
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into close relation the home and the neighborhood environs, to develop between 
residents of the area aforesaid and the general public such united efforts as 
will secure the highest advancement in physical, mental, social and spiritual 
development, and to carry on the most advantageous neighborhood planning 
of the aforesaid area. (A copy of plaintiff*s Certificate of Incorporation is at- 
tached hereto as Exhibit ‘‘A’’ and expressly made and constituted a part of 
this Complaint). 

7. Each of the Plaintiffs brings this action in its own right and on behalf 
of its members, and other individuals similarly situated. 

8. Section 14{a)(15) of the Alcoholic Beverage Control Act (825-115, 
D.C. Code, 1951 edition) provides in material part as follows: 


**Before a license is issued the Board shall satisfy itself 
e « - (t)hat the place for which the license is to be issued is an 
appropriate one considering the character of the premises, its 
surroundings, and the wishes of the persons residing or owning 
property in the neighborhood of the premises for which the li- 
cense is desired.’’ 


9. During the period from March 21, 1935, through August 1, 1955, 
eleven applications for a Retailer’s Class ‘‘A’? License on MacArthur Boule- 
vard were filed with the Board, and all were denied by the Board following 
protest by persons residing or cwning property in the neighborhood of the 
premises for which the license was desired. 

10. In their decision of August 1, 1955, the Members of the Board denied 
Application No. 671 for a Class “A’’ License at premises 5432 MacArthur 
Boulevard, N. W., in the District of Columbia, and in their Findings numbered 
(9) and (10) of their August 1, 1955 decision, the Members of the Board stated: 


*6(9) That the records of this Board show that for the 
past twenty years the residents and property owners along 
MacArthur Boulevard have strongly opposed the placing of a 
package store in the neighborhood. Repeated filing of applica- 
tions has had the result of harrassing these people and imposed 
an unwarranted burden and cost upon these citizens and upon the 
several Departments of the Municipal Government. Unless any 
future prospective applicant for such license in this area should 
first obtain definite evidence that a great majority of the residents 
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and property owners of the immediate neighborhood actually 
favor a Retailer ’s Class ‘A’ License therein, such prospective 
applicant may well expect any application for such aaa 
will be denied by the Board. | 


* *x* *£ * 


‘“(10) Prior to this hearing these applicants were warned 
of the neighborhood sentiment, and it is amazing that they pro- 
ceeded with this application having so little support for it. The 
Board believes that before an applicant is again afforded a hear- 

_ ing for a license in the MacArthur Boulevard area such an ap- 
plicant should first be required to submit evidence which would 
reasonably indicate a definite change of sentiment in the eae 
borhood.?? 


11. On, to wit, September 13, 1957, MacArthur owas: Inc., trading 
as MacArthur Liquors, filed an application with the Board for a Retailer’s 
Class “A” License for premises 5136 MacArthur Boulevard, N. W., in the 
District of Columbia, said license to be purchased from one then issued for 
premises 1700 Connecticut Avenue, N. W., in the District of Columbia, and to 
be transferred to 5136 MacArthur Boulevard, N. W. | 

12. Wholly aside and independent of the decision of the Members of the 
Board of August 1, 1955, as set forth in paragraph numbered 10 above, and 
the prerequisite require ments to the issuance of any license by the Board in 
the MacArthur Boulevard area, four hundred and forty (440) persons residing 
in the neighborhood or owning property therein for which the aforesaid license 
was desired, signed petitions with the Board expressing their desire against 
the granting of the application. 

13. The application aforesaid was protested by the Association, by sev- 
eral other community and religious groups and by a large number of individual 
citizens residing or owning property in the neighborhood of 5136 MacArthur 
Boulevard, N. W.; and that the Association voted unanimously, pursuant to and 
in accordance with its by-laws, a quorum being present at the time of said 
voting, to direct its officers to oppose, in its name and membership the appli- 
cation aforesaid. ! 





44 


14. Notwithstanding the fact that MacArthur Liquors, Inc. did not, as 
required by the decision of the Members of the Board of August 1, 1955, as 
set forth in paragraph numbered 10 above, first obtain definite evidence that 
a great majority of the residents and property owners of the immediate neigh- 
borhood actually favored a Retailer’s Class ‘‘A”’ License therein, and not- 
withstanding the fact that MacArthur Liquors, Inc. did not, as required by the 
aforesaid decision of the Members of the Board of August 1, 1955, first sub- 
mit evidence which would reasonably indicate a definite change of sentiment 
in the MacArthur Boulevard neighborhood as to applications for Retailer’s 
Class ‘‘A’? licenses, the Members of the Board conducted a hearing on the 
application for such license by.MacArthur Liquors, Inc. on, to wit, October 7, 
1957. 

15. At said hearing on October 7, 1957: 

a) A number of those opposing the application were heard 

by the Members of the Board, and arepresentative of the Associa- 

tion filed the Association’s protest to the granting of the license 

wherein the Association and its constituent membership vigorously 

opposed the issuance of the license desired; 
b) Over 400 persons residing or owning property in the 
neighborhood expressed himself or herself at the hearing, or 

otherwise in the record before the Board, against the granting 

of the license and none spoke in favor of the granting of the afore- 

said application; 

c) Notwithstanding the foregoing, the Members of the Board 

on, to wit, October 29, 1957, by a vote of two to one, granted Mac- 

Arthur Liquors, Inc., a Retailers Class ‘‘A” License for premises 

5136 MacArthur Boulevard, N. W., a copy of the Findings of Fact 

and Conclusion, and the Minority Opinion of the Members of the 

Board being attached hereto as Exhibit ‘‘B’’ and expressly made 

and constituted a part of this Complaint. In that decision, the 
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Board disregarded the expression of 440 persons who voiced objection 
to the issuance of the license by the irrational, illogical, arbitrary and 
capricious finding of fact, wholly without basis in record evidence, that: 
‘<7 y the best means available to it the Board has ascertained that 
within this neighborhood there is an adult population of approximately 

1700 persons, and the Board finds further that those persons who did 

not voice objection to the issuance of this license outnumbered by about 

3 to 1 those who protested its issuance.’’ /Finding #127 

16. On or about November 1, 1957 Aaron Bassin filed with the Board an 
application for a Retailer’s Class ‘‘A’’ License at 4881 MacArthur Boulevard, 
N.W. Onor about December 23, 1957 said application was withdrawn. Some 
time thereafter and before March 14, 1958 the said Aaron Bassin acquired the 
ownership and/or control of all the stock of said MacArthur Liquors, Inc. 
and became president thereof, which stock and which office the said Aaron 
Bassin still holds. On or about March 14, 1958 MacArthur Liquors, Inc. filed 
an application to transfer the new Retailer’s Class “‘A” License for 5136 
MacArthur Boulevard, N. W., to 4881 MacArthur Boulevard. — 

17. On or about April 22, 1958 the Association filed a motion to dismiss 
the said application on the ground that it was an application ‘“‘by the same 
applicant’? as was the application filed on or about November 1, 1957 for 5136 
MacArthur Boulevard, N. W. and was, therefore, proscribed by Section 27 of 
Alcoholic Beverage Control Regulations prommlgated by the Commissioner af 
the District of Columbia on January 26, 1934 as revised to January 1, 1955, 
which regulation states that: 


*¢(b) Where an application for the issuance or — 
of an alcoholic beverage license for any place has been withdrawn 
by the applicant, a second application by the same applicant for a 
license of the same class at such place shall not be considered 
within the period of one year from the date of withdrawal of such 
application; Provided, however, That where on motion for leave 
to file a new application new pertinent evidence is presented, 
the Board may, in its discretion, designate an earlier date for 
the filing of such new application. (May 27, 1943)?’ 
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This motion subsequently renewed and joined in by individual Plaintiffs No. 
| 2 and Plaintiffs No. 3 was denied by the Board without receiving any evidence. 
On or about April 29, 1958 and, as renewed, on or about July 15, 1958, without 
receiving any evidence the Board denied the said motion. 

18. Prior to and at a hearing on or about July 15, 1958: 

a) The Plaintiffs called the Board's attention to the 
provisions of Section 14(b) of the Alcoholic Beverage Control 
Act of the District of Columbia which provides that: 


"If a remonstrance against the granting of 
such license is filed, no final action shall be taken 
by the Board until the remonstrants shall have had an 
opportunity to be heard, under rules and regulations 
prescribed by the Board." 


The Plaintiffs pointed out that no such rules and regulations had 
been prescribed by the Board and moved that the Board dismiss 
the proceedings until such regulations were available for the 
guidance of the remortrants. The Board arbitrarily and capri- 
ciously denied the motion while continuing to fail to provide the 
required rules and regulations. 

b) The remonstrants pointed out that when the license 
was granted to DefendantNo. 2 for the premises 5136 MacArthur 
Boulevard, N. W., the Defendant No. 2 was advised of the granting 
of the license before notice was received by any remonstrant 
including the Association and Defendant No. 2 occupied and com- 
menced operation of the premises as a liquor store before any 
judicial remedies could be sought. The Plaintiffs, pointing to 
the absence of procedural rules and regulations, moved that the 
Board suspend the effective date of any grant for a period of 
from two to ten days in order to allow remonstrants to seek a 
remedy. The Board arbitrarily and capriciously denied this 
motion. 
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c) The Board overruled motions of the Plaintiff and held 
that it would honor signatures, including signatures of Plaintiffs, 
as those of "owners of ... real property within a radius of 600 
feet ..." within the meaning of Section 14(c) only if the signatures 
on petitions were (i) signed exactly as the names appeared on the 
tax rolls maintained by the D. C. Assessor, and (ii) appeared on a 
particular sheet of paper printed by the Board and would not honor 
such signatures if they were on a virtually identical sheet of paper 
which the Board said at the hearing was not to be used for owners’ 
signatures but only for the signatures of remonstrants generally. 
Copies of the two virtually identical forms are seat hereto as 


Exhibits "C" and "D" respectively. 

d) Remonstrants offered petitions signed by owners of lease- 
hold interests, i.e., tenants residing within a 600~-foot radius of 
4881 MacArthur Boulevard, N. W. and, noting the absence of pro- 
cedural rules and regulations, requested the Board to honor such 
signatures as the signatures of "owners of... real property within 


a radius of 600 feet ..."" of the premises for which license was 
sought as provided in Section 14(c) of the Alcoholic Beverage Con- 
trol Act. The Board illegally and erroneously refused to grant this 
motion or other wise honor these signatures. 3 

e) The Plaintiffs offered in evidence the signatures of owners, 
including Plaintiffs, which offer was arbitrarily and capriciously 
denied and which evidence was arbitrarily and capriciously excluded 
on the motion of the Board even though the Board had prescribed no 
procedural rules and regulations for the guidance of the remonstrants 
and particularly published no rules and regulations prederihing the 
form of signature to be used by owners. 

f) Petitions against the transfer application bearing the signa- 
tures of more than 412 persons residing in the neighborhood, includ- 
ing individual Plaintiffs, were offered in evidence as expressions of 
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the wishes of the persons residing or owning property in the 

neighborhood. 

19. By Findings of Fact and Conclusion mailed on August 4, 1958 and 
received by Plaintiffs on August 5, 1958, the Board held that premises 
4881 MacArthur Boulevard, N. W. is appropriate for the license desired in 
spite of the protests filed on behalf of 412 owners and residents in the neigh- 
borhood. A copy of the Findings of Fact and Conclusion are attached hereto 
as Exhibit "E” and expressly made and constituted a part of this Complaint. 

20. The Findings of Fact, Conclusion and action of the Board on August 
4, 1958 are: . (i) arbitrary, capricious and otherwise not in accordance with 
law, (ii) in excess of statutory jurisdiction, authority and limitation, (iii) 
without observance of procedure required by law, (iv) unsupported by substan- 
tial evidence of record or facts, (v) unwarranted and unsupported by the find- 
ings of fact, (vi) contrary to the clear weight of the evidence, and (vii) induced 
by an erroneous view of the law, in that: 

2) The Board disregarded the wishes of at least 412 

persons residing or owning property in the neighborhood who 

voiced objection to the issuance of the license. In so doing, 

the Board adopted the irrational, illogical, arbitrary and capri- 

cious finding of fact, wholly without basis in record evidence, 

that: 


"Analysis of the petitions allegedly signed by residents 
and/or property owners within the area delineated by 

the Board as constituting the "neighborhood" of applicant's 
premises as contemplated in the Act, showed that some 

412 persons voiced objection to issuance of the said license. 
By the best means available to it, the Board has determined 
that within this neighborhood there is approxina tely a popu- 
lation of 929-plus adults, of whom 412 are alleged to have 
signed petitions. The Board further finds that there are in 
the neighborhood large undeveloped areas. After substan- 
tantial study of the petitions in opposition, and methods 
pursued in obtaining them, and all other matters related 

to consideration of this application for transfer, that to 
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issue this license is well within the discretionary power 

of the Board under the Statute, and would not be contrary 

to the provisions of Section 14(a) 5 of the Act."" | 
This Finding is contrary to constitutional rights, power and 
privilege and in excess of statutory jurisdiction, authority and 
limitation, in that, wholly aside, outside of and de hors the hearing, 
the Members of the Board apparently caused to be maie a population 
estimate of adults in the critical area, as determined by the Members 
of the Board, subsequent to any hearing, by purportedly causing to 
be made a count of dwelling units in the critical area (determined as 
such by the Menbers of the Board subsequent to any hearing), and 
by multiplying such number of dwelling units by an average occupancy 
figure (determined subsequent to any hearing on the application), and 
by deducing (subsequent to any hear ing) that there was an adult 
population of 929-plus in the purported critical area; that no compe- 
tent testimony was ever adduced before the Menbers of the Board at 
any hearing as to the aforesaid deductions; that at no time were the 
residents.or property owners in the neighborhood involved afforded 
any opportunity to meet such de hors the hearing deductions of the 
Members of the Board; that the Members of the Board, thereupon 
determined notwithstanding the opposition td the granting of the li- 
cense by all persons, church and associations appearing before the 
Members of the Board at the hearing, that each resident or property 
owner constituting the aforesaid population of 929-plus not appearing 
before the Members of the Board assented to the granting of the license; 
that such determination is wh olly unsupported by the facts, the previous 
determination of the Menb ers of the Board, and the clear weight of the 
evidence. , 

b) The Board disregarded, arbitrarily and capriciously, the 
lawful opposition af the Association to the application, notwithstanding 
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the unanimous quorum vote of the Association to effect such 
opposition. 

c) The Board disregarded, arbitrarily and capriciously, 
the lawful opposition of Florence Crittenton Home and arbitrarily 
and capriciously held, contrary to fact, that it was well out of 
the neighborhood. 

d) The Board disregarded, arbitrarily and capriciously, 
the lawful opposition of the Foxhall Community Citizens Associa- 
tion, notwithstanding the action of its executive committee to 
effect such opposition. 

e) The Board disregarded, erroneously, arbitrarily and 
capriciously, and failed to count the signatures of property owners 
within 2 600 foot radius of premises 4881 MacArthur Bouievard, 
N. W., opposing the granting of the application by the unilateral 
adoption and use of unpublished rules as to the formality of proof 
of owners’ signatures. 

f) The Board disregarded, arbitrarily and capriciously, 
its findings and decision of August 1, 1955, as set forth in para- 
graph numbered 10 above, in that: notwithstanding the prior de- 
termination of Aug: st 1, 1955, "evidence which would reasonably 
indicate a definite change of sentiment in the neighborhood” and 
"definite evidence that a great majority of the residents and prop- 
erty owners of the immediate neighborhood actually favor a Retailer's 
Class ‘A’ License therein," there was not any evidence or testimony 
as required by the determination of the Members of the Board as 


aforesaid; and that, further, the majority of the Members of the 
Board, arbitrarily and capriciously, without observance of procedure 
required by law, contrary to the clear weight of the evidence and 
wholly unwarranted by the fact, disregarded their ow previous deter- 
mination, notwithstanding the fact that the Members of the Board had 
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induced the persons residing or owning property in the neigh- 

borhood of MacArthur Boulevard, N. W., in the District of 

Columbia, to rely upon such determination, to the detriment 

and injury of such persons. 

g) The Board disregarded, without observation of pro- 

cedure required by law, and in excess of statutory jurisdiction, 

authority and limitation, the requirements of 814(b) of the Al- 

coholic Beverage Control Act of the District of Columbia by 

conducting a hearing and granting a license without first pub- 

lishing any "rules and regulations prescribed by said Board." 

21. The operation and presence of the liquor store afor esaid will inject 
a harmful and disturbing element in the neighborhood causing a deterioration 
of its general character. | 

22. The operation of the liquor store at 4881 MacArthur Boulevard, N. W., 
will irreparably damage and harmand continue to cause individual irrepara- 
able harm and injury to the value of the property owned by the individual 
plaintiffs and those similarly situated and will cause irreparable damage and 
harm to the character of the neighborhood in which the Association has an 
interest and for which it is given a responsibility by its membership in its 
Certificate of Incorporation; and that the operation of the aforesaid liquor 
store is in direct conflict with and defeats and undermines the objects for 
which the Association was formed and is operated. The Board's arbitrary 
and capricious disregard of the Association's repeated protests on behalf of 
its members will defeat a major and historic purpose of the Association, 
cause members to resign and thereby cause the Association to lose dues and 
income. ! 

23. Plaintiffs have exhausted their administrative remedies and have no 
adequate remedy at law. 

WHEREFORE, THE PREMISES CONSIDERED, Plaintiffs respectfully pray 
that this Court: 
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1. Hear and determine this cause at an early date. 

2. Order and decree that the Defendant, Members of the Board, transmit 
to and file with the Court, a copy of the hearing conducted by it relative to 
the granting of the license to Defendant MacArthur Liquors, Inc., at premises 
5136 MacArthur Boulevard, N. W., in the District of Columbia, and at 4881 
MacArthur Boulevard, N. W., that is to say, the reporter's transcript of such 
proceeding. 

3. Adjudicate and decree that the decision of the Board on August 4, 1958 
to grant a Retailer’s Class ''A'" License to MacArthur Liquors, Inc., for the 
operation of a package liquor store at premises 4881 MacArthur Boulevard, 
N. W., in the District of Columbia, is void and that operation thereunder is 
illegal. 

4. Restrain and enjoin the issuance of a license to and the operation of 
the pack age liquor store at premises 4881 MacArthur Boulevard, N. W., 
by Defendant MacArthur Liquors, Inc., or in the alternative, order and direct 
Defendants, Members of the Board, to issue such orders and take such other 
or addi tional action as will effectuate the revocation of the license unlaw- 
fully and illegally granted by them to Defendant MacArthur Liquors, Inc. 

5. Order and enjoin Defendants, Members of the Board, to rescind the 
Retailer's Class "A" License granted by them on October 29, 1957, to 
Defendant, MacArthur Liquors, Inc., for premises 4881 MacArthur Boulevard, 
N. W., in the District of Columbia. 

6. Award to Plaintiffs cost of this action. 

7. For such other andfurther relief as to this Court may appear just, 
proper and equitable in the premises. 

/s/ James M. Earnest 


James M. Earnest 
1000 Woodward Building 


Washington 5, D. C. 
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/s/ Louis F. Oberdorfer 
Louis F. Oberdorfer 
1625 Eye Street, N. W. 
Washington 6, D. C. 


Attorneys for Plaintiffs 
DISTRICT OF COLUMBIA, SS: : 


JAMES ANDERSON, being first duly sworn on oath deposes and says 
that he is the President of Plaintiff PALISADES CITIZENS ASSOCIATION, 
INCORPORATED, a corporation, and that he verily believes the facts stated 
in the foregoing Complaint to be true. 

/s/ James W. Anderson 


James Anderson, President 

Palisades Citizens Association, 
Incorporated ! 

5120 Fulton Street, N. W. 

Washington 16, D.C. . 


SUBSCRIBED and SWORN TO before me this 5th day of August, 1958. 
/s/ Irene Kollar, Motary Public, D. C. 
DISTRICT OF COLUMBIA, SS: : 
- ANN WHITE, being duly sworn, deposes and says that she verily be- 
lieves the facts stated in the foregoing Complaint to be true. 
/s/ Ann Turner White | 


Ann White 
4838 W Street, N. W. 
Washington, D. C. 


SUBSCRIBED and SWORN TO before me this 5th day of August, 1958. 
/s/ Irene Kollar, Botany Public, D. C. 
CERTIFICATE OF SERVICE: | 
I hereby certify that I have served a copy of the coneoning Complaint by 
mailing copies of same to Corporation Counsel, District Building, District 
of Columbia, and to J. E. Bindemam, Wyatt Building, Washington, D. C. 
/s/ CarlR. Burns 
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EXHIBIT "A" 
CERTIFICATE OF INCORPORATION 

We, the undersigned, William C. Nichelson, Harold Gray and Cecil A. 
Smith, all citizens of the United States and residents of the District of Colum- 
bia, of full age, desiring to associate ourselves as a corporation pursuant 
to the provisions of Title 29 of Chapter 6 of the District of Columbia Code, 
1951 edition, do hereby certify as follows: 

FIRST: The name or title by which this corporation shall be known in 
law shall be The Palisades Citizens Association, Incorporated. 

SECOND. The term for which it is organized shall be perpetual. 

THIRD. This corporation shall not engage in any form of trade or com- 
merce, or carry on any activity which will result in a remunerative profit 
to the corporation or to its members. Subject to the foregoing limitations, 
the object, business, or pursuit of this corporation shall be as follows: 

(a) To advance and promote all public interests within the District of 
Columbia, and particularly those affecting the territory within the vicinity 
of the Palisades, whose boundaries are the Potomac River, District Line, 

a line through the Dalecarlia Reservoir grounds at right angles to the Dis- 
trict Line and ending at the intersection of Loughboro Road and Dalecarlia 
Parkway, middle of Loughboro Road and Nebraska Avenue to Foxhall Road, 
east boundary of Battery Kemlie Park to 49th Street, middle of 49th Street 
to Fulton Street, middle of Fulton Street to Foxhall Road, and middle of 
Foxhall Road to the Potomac River. 

(ob) To secure adequate laws and regulations for the advancement, care, 
protection and welfare of the aforesaid vicinity of the Palisades. 

(c) To bring into closer relation the home and the neighborhood environs, 
to develop between the residents of the vicinity of the Palisades and the general 
public such united efforts as will secure the highest advantages in physical, 
mental, social and spiritual development, and to carry on the most advantageous 
neighborhood planning of the vicinity of the Palisades in all of its ramifications 
and branches. 
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FOURTH. The number of trustees, directors or managers for the first 
year of its existence shall be three (3). 

FIFTH. The business of the corporation will be transacted within the 
District of Columbia. 

IN WITNESS WHEREOF, we have this 3rd day of Sanuary, 1958, here- 
unto set our hands and seals. 


/s/ William C. Nichelson (SEAL) 
/s/ Harold Gray (SEAL) 
/s/ Cecil A. Smith (SEAL) 


DISTRICT OF COLUMBIA, ss: 

I, Mildred R. Boyd, a Notary Public in and for the District of Columbia, 
do hereby certify that Wm. C. Nichelson, Harold Gray, Cecil A. Smith, 
parties to a certain Certificate of Incorporation hearing date on the 3rd day 
of January, 1958, and hereunto amexed, personally appeared before me in 
said District, the said Wm. C. Nichelson, Harold Gray, Cecil A. Smith 
being personally well known to me as the persons who executed the said 
Certificate of Incorporation, and severally acknowledged the same to be 
their act and deed. ! 

GIVEN under my hand and seal this 3rd day of January, 1958. 

/s/ Mildred M. Boyd 


NOTARY PUBLIC in and for the 
Di strict of Columbia — 


EXHIBIT "B" 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA ! 


IN RE: MacArthur Liquors, Inc. 
T/A MacArthur Liquors, 
Applicant for a Retailer's Class "A" License 
to premises 5136 MacArthur Boulevard, N.W. 
Application No. 211 
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FINDING OF FACT 

This application, having been protested, came on before the Board for 
public hearing on October 7, 1957. Various persons testified and petitions were 
filed, alleged to bear the signatures of residents and/or property owners of 
the area, both favoring and remonstrating against issuance of the said license. 
After due consideration of all pertinent testimony and after inspection by 
the Board of the above premises and its surroundings, it is found: 

(i) That applicant corporation would purchase the r etailer's license, 
Class "A", at present in issuance to Isadore and Jacob Sadel at 1700 Connecti- 
cut Avenue, N. W., and transfer the same to the above address; 

(2) That the officers and stockholders of the applicant corporation are 
qualified for the license desire d; 

(8) That protest was voiced on behalf of the Palisades Citizens’ Associa- 
tion, the Francis Scott Key Parent-Teachers Association, the Palisades Com- 
munity Church, the District of Columbia Recreation Board, the Palisades 
Community Recreation Council, the Foxhall Community Citizens’ Association, 
and by various individual citizens; 

{4) This objection was based, primarily, on the fear that the presence 
of a licensed store would have deleterious effect upon the children of the 
community, that they would have to pass the store on their ways to and from 
school, that adverse affect would be had on the Palisades Recreation area, 
that there is no need for such a store despite the fact there is none for a 
large distance from this premises, and that citizens objected to any further 
commercialization of MacArthur Boulevard. 

(5) That the above premises is actually located in an area zoned for 
commercial use; and is not within the prohibited distance of any church or 
school; 

(6) That while it was stated the Palisades Citizens’ Association has a 
membership of 2,400 there were only 67 members present at the meeting at 
which it was voted to oppose the said license; 
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(7) That the action of the Francis Scott Key Parent-Teachers Associa- 
tion was that of the executive body thereof, and not of the full membership; 

(8) That while it was stated the membership of the Palisades Community 
Church is 250 persons, the adverse action on this license was taken by only 
12 members of the executive board thereof; : 

(9) That no affirmative proof was adduced to show that adverse effect 
would ensue on the Palisades Playground or the users thereof; 

(10) That the adverse action of the Foxhall Community Citizens Associa- 

tion was that of the executive committee only, and not of the membership, 
and that applicant's premises is not within, or adjacent to, the area covered by 


that association; | 

(11) That analysis of the above mentioned petitions showed that owners 
of a majority of the real property within a radius of 600 feet of the premises 
for which the license is asked did not vaice objection ther eto, therefore the 
provisions of Section 14(c) of the Statute do not apply; : 

(12) Coming now to Section 14(a-5) of the Act, [analysis of the petitions 


signed by residents and/or property owners within the area delineated by 
the Board as constituting the "neighborhood" of applicant's premises, as contem- 
plated in the Act, showed that some 440 persons voiced obj ection to issuance 
of the said license. However, by the best means available to it the Board has 
- ascertained that within this neighborhood there is an adult population of 
approximately 1,700 persons, and the Board finds further that those per sons 
who did not voice objection to the issuance of this license out nunb ered by 
about 3 to 1 those who protested its issuance. The Board further finds that 
to issue this license would not be contrary to the wishes of the persons re- 
siding or owning property in the neighborhood of the premises for which the 
license is desired, under the provisions of Section 14(a-5) of the Act. ] 
CONCLUSION 

WHEREFORE, after considering all the above, it is the Lie af the 

Board this 29th day of October, 1957, that premises 5136 Mac Arthur Boulevard 
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N. W. is appropriate for the license desired, and the same may issue if and 
when applicant complies with all the requirements of this and other municipal 


age ucies. 


ALCOHOLIC BEVERAGE CONTROL BOARD 
OF THE DISTRICT OF COLUMBIA 


/s/ Alan W. Payne 
/s/ Frank E. Weakly 


MINORITY OPINION 
I do not agree with the finding of the Majority of the Board, and consider 
this license should be denied. 
/s/ Herbert K. Schollenberger 


App. #211 
October 29, 1957 
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Total number of sheets (_.  _______.) : Form 14 
Sheet |.) | | TORO ee 


OBJECTIONS OF PROPERTY OWNERS 


We, the undersigned, being the owners of the real property set forth opposite our respec- 


license, class 





tive names, do hereby object to the granting of a 


ee 5 at 
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(application No...) under Section 14 (c) of the District of Columbia Alcoholic 
‘Beverage Control Act. 





PROPERTY OWNED 
NAME 


Parcel 3 Street Address 
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EX. BIT D 


ALCORL.IC BEVERAGE CONTROL BOARB sre 
OBJECTION PETITION 


We, the undersigned residents and/or owners of the real property set forth opposite our respective names, 


do hereby object to the granting of a retailer’s license dass .-.-.-.- 1D xcicnincecmnamnaiacemmnnassamamns at 
SEN aA eee ee Oe eae (application No. -..------- ), under Section 14 (a-5) of 
the District of Columbia Alcoholic Beverage Control Act. 4 
A-All alcoholic beverages C-All alcoholic beverages 
Off-sale ites and light wine under 14°, On-sale oe and light wine nes 14% 


Resident Square 
Owner Parcel 
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EXHIBIT "E" 
IN RE: MacArthur Liquors, Inc. 
T/A MacArthur Beverages 
Applicant for the transfer of a Retailer's 
Class "'A'' license to premises 
4881 MacArthur Boulevard, N. W. 
Application No. 211 


FINDING OF FACT 

This application for transfer, having been protested, came on before 
the Board for public hearing on July 15, 1958. Various persons gave oral 
testimony and petitions were filed, alleged to bear the signatures of resi- 
dents and/or property owners of the area, remonstrating against issuance 
of the said transfer. After due consideration of all the testimony, exhibits 
and other data submitted, and after inspection by the Board of the above 
premises and its surrounding, it is found: 

(1) That the applicant corporation seeks to move its Class "A" retailer's 
license from 5136 MacArthur Boulevard, N. W., to premises 4881 MacArthur 
Boulevard, N. W. 

(2) That protest was voiced on behalf of the Palisades Citizens’ Associa- 
tion, Florence Crittenton Home, Hardy Home and. School Association, Fox- 
hall Community Association, and by various individual citizens. Tha , in 
addition, a number of letters in favor of the transfer were received and con- 
sidered by the Board. 

(3) That the evidence adduced by witnesses in opposition to the transfer 
tended to prove objection to issuance of any liquor license in that area and 
was not limited to the transfer herein involved. 

(4) That the proposed premises is located in a scbstankial shopping 
center which is zoned for commercial use, and is, in fact, a much preferred 
location to 5136 MacArthur Boulevard from every standpoint including off the 


street parking. ! 
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(5) That the premises is not within the prohibited distance of any church 
or school. 

(6) That the Florence Crittenton Home, the Hardy Home and School As- 
sociation, the Foxhall Community Association are well out of the neighborhood. 

(7) That while it was stated the Palisades Citizens’ Association has a 
membership of 2,000 the number of members in the immediate neighborhood 
could not be ascertained. 

(8) That analysis of the above-mentioned petitions showed that owners 
of a majority of the real property within a radius of 600 feet of the premises 
for which the license is requested did NOT voice objection thereto, hence, 
the provisions of Section 14(c) of the Statute do not apply. 

(9) That analysis of the petitions allegedly signed by residents and/or 
property owners within the area delineated by the Board as constituting 
the "neighborhood" of 2pplicant’s premises as contemplated in the Act, showed 
that some 412 persons voiced objection to issuance of the said license. By 
the best means available to it, the Board has determined that within this 
neighborhood there is approximately a population of 929 + adults, of whom 
412 are alleged to have signed petitions. The Board further finds that there 
are in the neighborhood large undeveloped areas. After substantial study 
of the petitions in opposition, and methods pursued in obtaining them, and 
all other matters related to consideration of this application for transfer, 
that to issue this license is well within the discretionary power of the 
Board under the Statute, and would not be contrary to the provisions of Sec- 
tion 14{a)5 of the Act. 


CONCLUSION 
WHEREFORE, after considering all of the above, it is the Finding of 
the Board, this 29th day of July, 1958, that premises 4881 MacArthur Boule- 
vard, N. W., is appropriate for the license desired, and the same may issue 
if and when the applicant complies with all the requirements of this and 
other Municipal agencies. 
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ALCOHOLIC BEVERAGE CONTROL 
BOARD OF THE DISTRICT OF COLUM- 
BIA | 


/s/ Frank E. Weakly 
/s/ Alan W. Payne : 
/s/ James G. Tyson 
Appl. No. 211 
gnh 


[Filed August 6, 1958 ] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PALISADES CITIZENS ASSOCIATION, INCORPORATED 
a corporation 
5120 Fulton Street, N. W. 
Washington 16, D. C. Plaintiff No. 1 


and 


ANN TURNER WHITE 
4838 W Street, N. W. 
Washington, D. C. Plaintiff No. 2 


and 


LOUIS F. OBERDORFER and 
ELIZABETH W. OBERDORFER 
4828 W Street, N. W. 
Washington, D. C. Plaintiffs No. 3 


Civil Action No. 
2032-58 


Vv. 


FRANK E. WEAKLY 
ALAN W. PAYNE 
JAMES G TYSON 
Members of the ALCOHOLIC BEVERAGE CONTROL 
BOARD OF THE DISTRICT OF COLUMBIA 
District Building 
Washington 4, D. C. Defendants No. 1 
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MACARTHUR LIQUORS, INC. 
a corporation 
5136 MacArthur Boulevard, N W. 
Washington, D. C. Defendant No. 2 
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MOTION FOR A TEMPORARY RESTRAINING 
ORDER AND A PRELIMINARY INJUNCTION 


1. Plaintiffs, by their attorneys, move the Court for a Temporary Re- 
straining Order and a Preliminary Injunction, restraining Defendant MAC- 
ARTHUR LIQUORS, INC. until disposition of this case from operation of a 
liquor store at premises at 4881 MacArthur Boulevard, N. W. pursuant to 
the illegal transfer of a class "A" license to those premises. 

2. Plaintiffs, by their attorneys,move the Court for a Temporary Re- 
straining Order and 2 Preliminary Injunction, restraining Defendant ALCOHOLIC 
BEVERAGE CONTROL BOARD until disposition of this case from issuing to 
Defendant MACARTHUR LIQUORS, INC. a Retailer's Class "A" license to 
premises at 4881 MacArthur Boulevard, N. W., or, if such has been, in 
fact, granted, compelling the said BOARD to suspend said license. 

3. This is a civil action in which Plaintiffs invoke the general equity 
powers of the Court granted under Title 11, Section 306 of the Code of the 
District of Columbia. 

4. As shown more particularly in Plaintiffs’ Verified Complaint: 

a) Defendant MACARTHUR LIQUORS, INC. applied for 

transfer of its Retailer's Class "A" license from premises at 

5136 MacArthur Boulevard, N. W. to premises at 4881 Mac- 

Arthur Boulevard, N. W. 

b) The application for transfer, having been protested, 

came before the BOARD for public hearing on July 15, 1958. 

Neighborhood organizations, property owners and residents 

of the area gave oral testimony and at least 412 residents of 

the neighborhood signed petitions in opposition to the granting 

of this transfer. 
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c) The BOARD arbitrarily and capriciously granted the 

application even though it had: 

1) Failed to prescribe rules and regulations for the 
guidance of remonstrarts as required by Section 
14(b) of the Alcoholic Beverage Control Act. | 
(D.C. Code, Title 25, Section 115(b) ] 

2) Violated Section 27 of the D. C. Commissioner's 
regulations in that the applicatim for transfer 
was filed by the applicant less than one year after 
Aaron Bassin, who owns and controls all of the 
applicant's stock, had withdrawn an application 
filed by himself individually for a license at ” 
same premises. : 

d) Despite this, Defendant ABC BOARD, on August 4, 

1958, illegally, capriciously and arbitrarily concluded that 
premises at 4881 MacArthur Boulevard, N. W. are appro- 
priate for the license desired and found that the license 
may issue in violation of Section 14(a)(5) of the Act, D.'C. 
Code, Title 25, Section 115(a)(5). Among other things, the 
BOARD arbitrarily and capriciously found: , 


"(9) That analysis of the petitions allegedly | 
signed by the residents and/or property owners within 
the area delineated by the Board as constituting the 
"neighborhood" of applicant’s premises as contem- 
plated in the Act, showed that some 412 persons voiced 
objection to issuance of the said license. By the best 
means available to it, the Board has determined that 
within this neighborhood there is approxim: tely a 
population of 929 adults, of whom 412 are alleged to 
have signed petitions. The Board further finds that 
there are in the neighborhood large undeveloped areas. 
After substantial study of the petitions in opposition, 
and methods pursued in obtaining them, and all other 
matters related to consideration of this application for 
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transfer, that to issue this license is well within 

the discretionary power of the Board under the Statute, 
and would not be contrary to the provisions of Section 
14(a)5 of the Act.” 

5) As shown more particularly in the Verified Complaint, plaintiffs 
will suffer and will continue to suffer serious and irreparable loss or damage 
in the following respects: 

a) Issuance of the license and operation thereunder of a retail 
liquor store in the neighborhood will cause a general worsening 

of the desirable residential character of the neighborhood. 

b) Plaintiffs properties will be irreparably diminished 

in value. 

6) Unless the preliminary relief sought is granted, no matter what the 
final outcome of these proceedings, plaintiffs will have suffered irreparable 
losses to their property and to their neighborhood. 

7) No risk of damage or injury to the defendant can result from a 
Temporary Restraining Order or a Prelimimry Injunction which restrains 
the defendant during the pendency of this action from carrying out the acts 
which plaintiffs seek to restrain because the BOARD cannot suffer harm and 
the applicant is already in business in the neighborhood. 

/s/ James M. Earnest 


James M. Earnest 
1000 Woodward Building 


Washington 5, D. C. 

/s/ Louis F. Oberdorfer 

Louis F. Oberdorfer 

1625 Eye Street, N. W. 

Washington 6, D. C. 

CERTIFICATE OF SERVICE 
I hereby certify that I have served a copy of the foregoing Motion and 
Order by mailing copies of same to Corporation Counsel, District Building, 
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District af Columbia, and to J. E. Bindeman, Wyatt Buildirg , Washington, D. C. 
/s/ Carl R. Burns 
[Filed August 6, 1958] 


ORDER 
1. Plaintiffs by their attorneys having moved this Court for a temporary 
restraining order restraining certain illegal acts of defendants, and it appear- 
ing to this Court that Plaintiffs will be irreparably harmed unless such re- 
lief is granted, it is by the Court this 6th day of August, 1958, ordered that: 
A. MACARTHUR LIQUORS, INC. be restrained from operation of 
of liquor store at premises 4881 MacArthur Boulevard, N. W., in the 
District of Columbia, but shall be allowed to continue to i at 
5136 MacArthur Boulevard, N. W. 
B, The ALCOHOLIC BEVERAGE CONTROL shay OF THE 


DISTRICT OF COLUMBIA shall suspend the license authorizing MAC- 
ARTHUR LIQUORS, INC. to operate at 4881 MacArthur Boulevard, N. W., 


but shall temporarily maintain in full force and effect the license 

authorizing MACARTHUR LIQUORS, INC. to operate at 5136 MacArthur 

Boulevard, N. W. 7 

2. This Order shall remain effective until the 11th day of August, 1958 
at 11:00 A.M. and plaintiff's motion for a preliminary injunction is set 
for hearing at 10:00 A.M. Monday August 11, 1958. | 

3. Plaintiffs shall be required to post a $3,000.00 bond. 

/s/ Lather W. Youngdahl 
Judge ! 

Issued this 6th day of August, 1958 at%:15 P.M. 
Undertaking of Pliff . for $3,000.00 approved and filed 8-6-58. HARRY M. 
HULL, Clerk By /s/ Meriam M. Jenkins, Deputy Clerk 





[Filed August 12, 1958] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON 4, D. C. 


January 10, 1958 


Mr. Harold Gray, President 
Federation of Citizens Association 
- §050 Fulton Street, N. W. 


Washington, D. C. 
Dear Mr. Gray: 


This will acknowledge your letter, dated January 10, 1958, transmitting 
a petition for a public hearing to inquire into the new interpretations and 
practices of the Alcoholic Beverage Control Board of the Dis rict of Columbia. 
I shall be pleased to bring this request to the attention of the Commission- 
ers. 
/s/ F. L. Timmons 
Secretary, 


Acting 
Board of Commissioners, D. C. 


[Filed August 12, 1958] 
January 10, 1958 


Board of Commissioners 

District Building 

14th and E Streets, N. W. 

Washington 4, D. C. 

Gentlemen: 

There is transmitted herewith a petition for a public hearing to inquire into 

the new interpretations and practices of the Alcoholic Beverage Control Board 
of the District of Columbia. This request stems from ow meeting of December 
12, 1957 at which time a resolution was adopted instructing our Law and Legis- 


lation Committee, under the chairmm ship of Mr. James A. Willey, to draw 
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up a bill of particulars listing the complaints that have come to the Federa- 
tion from many of the citizens associations. 


Last night's meeting of the Federation approved the language of the enclosed 
petition and authorized that it be forwarded to the Board of Commissioners. 


In addition to this action of the Federation, over 14 citizens associations have 
taken action critical of the recent policies of the ABC Board which makes it 
much more difficult to keep liquor establishne nts out of predominant ly 
residential areas. 


Therefore, it is requested that you kindly schedule a hearing so that this 
matter may be aired to the satisfaction of the citizens of Washington. 
Respectfully yours, 


HAROLD GRAY 
President 


[Filed August 12, 1958] 
FEDERATION OF CITIZENS ASSOCIATIONS 


PETITION FOR PUBLIC HEARING 


To the Honorable . 
The Commissioners of the District of Columbia 


Sirs: 

The Federation of Citizens Associations of the District of Columbia re- 
spectfully requests the Commissioners to hold a public hearing to inquire into 
the practices of the Alcoholic Beverage Control Board in the consideration of 
applications for transfers of liquor licenses, and particularly with respect 
to the Board's recently adopted changes in its interpretations af the District 
of Columbia Alcoholic Beverage Control Act. 

Since early in 1957 the Alcoholic Beverage Control Board, in hearings 
on applications for transfer of liquor license, has evidenced a reluctance to 
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give proper weight to the opposition, expressed verbally and by written 
resolutions, of organized Citizens groups such as Citizens Asseciations, 
churches, Parent-Teacher Associations, and others. In recent weeks the 
Board has veered still further from the established precedents by placing 
additional stumbling blocks in the paths of citizens who by concerted action 
attempt to protect their communities from the encroachment of undesirable 
types of commercial establishments. 

While these changed interpretations have been highlighted by hearings 
and decisions involving package stores, the same illogical and arbitrary 
precedents set thereby must surely lead to the issuance of licenses for 
bars, cheap restaurants, and beer joints. The eventual consequence will be 
a reduction of residential desirability, safety, and ‘property values, thus 
accelerating the conversion of First Class residential neighborhoods to 
second- or third-class or worse. 

The Federation charges specifically that the Alcoholic Beverage Cort rol 
Board has been unfair to the citizens of the District of Columbia,, both or- 


ganized and otherwise, in the following respects: 


_ I 
It has failed to issue written rules and regulations to control 
the proceedings over which it has jurisdiction. 

Although the Alcoholic Beverage Control Act provides that "remonstrants" 
to the granting of a license shall have ~m opportunity to be heard under rules 
and regulations prescribed by the Board" (Sec. 25-115(b) D.C. Code), the 
Alcoholic Beverage Control Board has never seen fit to promulgate such 
rules and regulations leaving remonstrants, as well as applicants, without 
the benefit of safeguards provided by law. 

| 0 
The Board has failed'to give any prior notice to the public 
or to remonstrants of the recent changes in its unwritten 
rules and requirements. 
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Without any prior notice the Board recently has so altered its require- 
ments that citizens groups, and particularly citizens associations, proceed- 
ing under custom-established procedures, have found themselves almost 
totally unprepared to meet the Board's new standards, and have received 
little or no consideration from the Board in opposing application 8 for li- 
cense transfers. | 
m1 | 

The Board has filed to recognize the opposition of 
organized citizens as representative of the large 
segment of the affected community which their _ 
members comprise, on the ground that attendance 
isi i ci ic i a ech 
not truly representative. | 

This thinking ignores the type of voteless community in which ve live, 
which is conducive to a spirit of apathy that nothing echort of a few full scale 
political campaigns will ever correct. The vast majority of Washington's 
citizens gripe but, having paid their dues to an association, merely sit back 
and "let George do it." This acknowledged passive attitude imposes upon a 
relatively few conscientious citizens the burden of bearing the cudgel for 
all those who subscribe to the objectives of the particular organization but 
for one reason or another never attend meetings. : 

IV 
The Board has brushed aside as unworthy of considera- 
tion the action of the duly elected executive boards or 

_committees of organized citizens groups and churches, 
acting by authority of their respective groups. __ 

This is the most amazing of all of the Board's new pronouncements. It 
is contrary to the very principle upon which our country was founded -- 
government by representation. What organization could exist today if all of 
its actions required a vote of its entire membership? The executive committee 
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of a citizens association, a church, a parent-t eachers association or other 
citizens group, comprised of the duly elected representatives of the body, 
and by its constitution empowered to act in its behalf, is no less entitled 
to oppose the granting of a license than is the board of directors of a 
corporate liquor store acting on behalf of its stockholders. Would the Board 
deny that, it has authority to deny a license because it was created only by 
a representative body -- Congress? 
V 
The Board has arbitrarily increased the size of the 
“neighbor hood" contemplated by the Act. 
In a recent case the Board designated as the "surrounding neighborhood" 
a large area the boundaries of which were so near other liquor stores as 
to make of no consequence to fringe residents the possibility of an additional 
store 4 blocks away. (Application No. 1747) 
VI 
The Board has failed and refused to advise opponents 
in advance of a hearing the extent of the area it 
would consider to be the "surrounding neighborhood" 
as contemplated by the Act. 
Although public notice of a hearing is required, interested persons 
have no means of knowing how far from the applicant's premises they must go 
in soliciting signatures to a petition for or against the application. The area 
is announced at or after the hearing when the knowledge is obviously too 
late to be of any value to the parties. This practice of requiring the parties | 
to work in the dark makes the hearing a something of a lottery. If the op- 
ponent got his signatures from the right area he is lucky. 
Vu 
The Board has failed and refused to give adequate 
notice of applications for license transfers to re- 
sponsible organizations within the area affected. 
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The Alcoholic Beverage Control Board has refused to keep a register 
of organizations which desire to be notified of applications which affect 
their immediate area. Yet such organizations are notified of zoning changes 
and other matters which affect them. : 


vial : 
The Board has favored applicants over remonstrants 
by adhering to the two-week notice period which is the 
minimum requirement of the Act. 
The Alcoholic Beverage Control Act (Title 25, Sec. 115b, D. C. Code), 
provides that public notice of an application for issuance of a license must 
be given by publication in newspapers and posting on the premises not less than 
two weeks prior to the date of the hearing. Thus the Board has power to increase 
this minimum period. This short notice has traditionally hindered opponents 
in their preparations for the hearing. The new rules and interpretations of 
the Board will make it virtually impogsibleto prepare a successful opposition 
within this short time. 
ix : 
The Board has permitted information concerning its 
decisions to leak out to successful applicants twenty- 
four hours before the official notice is given to other 
interested parties. 
This leak of information has enabled the successful applicant to move 
into the premises and solidify his position before any steps can be taken to 
o btain an injunction or other relief. (Application No. 211) 
x ! 
The Board has introduced a new concept of law -- 
consent by silence, Holding, in effect, that those | 
persons in the "neighborhood" who failed to sign : 
a petition opposing a license transfer were in favor 
of such transfer. | 
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This new concept of law, first introduced by the Board in a decision 
after a recent hearing, took the opponents completely by surprise. Their 
petition, signed by a large majority of the pe sons contacted during the 
short time allotted for the preparation of opposition, was, of course, rendered 
virtually worthless by this new "counting of noses." 

xI 
The Board has counted residential units in the neighbor- 
hood and arbitrarily assigned 2 1/2 adults to each unit 
to arrive at the number of persons within a given area, 
with no regard to the number of residences represented 
by signatures on opponents’ petitions, and without regard 
to whether such assumed persons are home owners, 
property owners, tenants or mere transients. 

The utter fallacy of such count lies in its failure to consider the family 
group asa unit. For instance, a solicitor might approach a hundred residential 
units and obtain the signature of the head of the household in each, yet under 
the Board's "count" the "ratio of those protesting to those not objecting" 
would be two to three or, expressed more simply, 100 persons opposed and 
150 persons not opposing. This is obviously a ridiculous result. 

xr 
In applying its arbitrary "rule of thumb" the Board has 
given equal weight to the desires, expressed or assumed, 
of persons residing many blocks away from the involved 
premises and those persons near enough to be directly 
affected. 

ft can certainly be conceded that the greater the distance between a 
person's residence anil a proposed liquor store, the less concerned is that 
person over the result of an application. A person four blocks away from a 
proposed location and perhaps within a block or so of ancther liquor store 
is little likely to express any opinion in the matter. His usual reaction is 
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“It makes no difference to me." Yet the person within a block or so of the 
proposed store and the active member of a citizens group in the neighbor- 
hood are'vitally interested and can be relied upon to take a stand for or 
against. Togive equal weight to these two classes of persons, particularly 
whether they sign or do not sign a petition, is fallacious reasoning. 

It is urged by the District of Columbia Federation of Citizens Associa- 
tions that these changed policies of the Alcoholic Beverage Control Boar d 
be aired at a public hearing with a view toward the adoption af new rules 
and regulations designed to better protect the interest of the public. 

Respectfully submitted, 
Federation of Citizens Associations 
of the District of Columbia 


Approved January 9, 1923 : 

by the Federation of Citizens By: Harold Gray, President 
Associations of the District of 7 
Columbia. 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
CITIZENS ADVISORY COUNCIL 


[Filed August 12, 1958] 


January 13, 1958 


Mrs. Edward B. Morris, Secretary 
Federation of Citizens’ Associations 
of the District of Columbia 

1915 Ridge Place, S. E. 


Washington, D. C. 
Dear Mrs. Morris: 


This will acknowledge your letter of January 9, 1958, enclosing a copy 
of a petition addressed to the Commissioners af the District of Columbia for 
a public hearing on the subject of changes in the policies of the ABC Board, 
and containing a Bill of Particulars making specific charges against the 
Board. 
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Copies of your petition are being sent to the members of the Citizens’ 
Advisory Council. 


Sincerely yours, 


/s/ G. M. Thornett 


Secretary 
Citizens Advisory Council 


[Filed August 12, 1958] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 


January 27, 1958 


Mr. Harold Gray, President 
Federation of Citizens Associations 
5050 Fulton Street, N. W. 


Washington, D. C. 
Dear Mr. Gray: 

Further reply is made to your letter of January 10, 1958 regarding the 
policy recently adopted by the Alcoholic Beverage Control Board with re- 
spect to consideration of applications for issuance of licenses under the 
Alcoholic Beverage Control Act. 

The Commissioners are giving careful consideratim to this matter and 
have directed the Corporation Counsel of the District to explore th methad 
of handling the applications involved, and to submit his report andrecom- 
mendations, including, possibly, suggested rules of procedure. 

After the report and recommendations of the Corporation Counsel are 
received and acted on by the Commissioners, you will be further advised. 

Very sincerely yours, 
/s8/ G. M. Thornett 


Secretary 
Board of Commissioners, D. C. 





[Filed August 12, 1958] m 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON 4, D. C. 


March 25, 1958 


Mr. Harold Gray 

President, 

Federation of Citizens 
Associations of the District 
of Columbia 

5050 Fulton Street, Northwest 

Washington, D. C. 


Dear Mr. Gray: 


Acknowledgement is made af your letter of March 21, 1958, addressed 
to the Board of Commissioners relative to the petition adopted by the Federa- 
tion of Citizens’ Associations on January 9, asking that a public hearing be held 
on the changed interpretations and practices of the Alcoholic Bevenage Control 
Board. 2 
- ‘This matter is being studied now by the Office of the Corporation Counsel, 
and as soon as their report and recommendations are received and acted on by 
the Commissioners, you will be advised. 

Sincerely yours, 


/s/ G. M. Thornett 


Secretary, 
Board of Commissioners, D. C. 


[Filed August 12, 1958] 


December 19, 1997 


MEMORANDUM TO: Mr. Frank Healy, 
Surveyor’s Office, 
District of Columbia. 


FROM: Alcoholic Beverage Control Board. , 
It is requested that you furnish us with a 600-foot radius plot, of Lot 802, 
Square 1389, for premises 4881 MacArthur Boulevard. 


Dorothy L. Albert, 
Executive Secretary 


hew 
Appl. #323 
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BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


IN RE: Aaron Bassin, 
T/A Addy Bassin’s Liquors, 
Applicant for a Retailer’s Class ‘‘A’’ License 
to premises 4881 MacArthur Boulevard, N. W., 
Application No. 323 


FINDING OF FACT 

The above application, having been protested, came on before the Board 
for public hearing on November 20 and 25, 1957. Various persons testified , 
both in favor of and in opposition to granting the desired license. Various 
evidence was offered on both sides. As a result of which testimony and evidence, 
it is found: | 

(1) That applicant filed application for transfer to himself, and to the 
above premises, of the Retailer’s License, Class ‘‘A’’, in issuance to Tower 
Pharmacy, Inc., at 1000 Fourteenth Street, N. W.; 


(2) That, before the Board could conclude its study of this application, 
applicant, by letter to the Board, withdrew the same. 

(3) That the Board, having granted applicant leave to withdraw, the 
same is hereby withdrawn under the provisions of Section 27 of the Regula- 
tions, and as of January 3, 1958, and there is, therefore, no reason for further 
Finding in this case. 


ALCOHOLIC BEVERAGE CONTROL 
BOARD OF THE DISTRICT OF COLUMBIA 


/s/ Alan W. Payne 
/s/ Herbert K. Schollenberger 


/s/ Frank E. Weakly 
Appl. #323 
Jan. 3, 1958 
hew 
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THE PALISADES CITIZENS ASSOCIATION | 
Serving the area between the Potomac River, Foxhall Road, pongnoro Road 
and District Line : 


WASHINGTON, D. C. 
March 20, 1958 


A. B. C. Board 
District 
14th & E St. N. W 


Gentlemen: | 
In reference to the application of MacArthur Beverages for a transfer 
of a license to 4881 MacArthur Blvd, N. W. Application #211. Since this is the 
same applicant and the same location as previously heard by this board on 
November 21 and 25th 1957 and before a decision was reached by the board 
the applicant withdrew his application therefore the Palisades Citizens 
Association would like to know the following. 3 
. Are the petitions filed by this Association in objection in the previous 

case still valid? 

2. Are the letters of objections filed in the previa s case by the 


Florence Crittenden Home, Mount Vernon Seminary, Community Church and 
others still valid in the present case. 


An early reply will be appreciated. 


Yours truly 


/s/ William C. Nichelson, 
President 


March 25, 1958 


Mr. William C. Nichelson, President 
The Palisades Citizens Association 
5120 Fulton Street, N. W. 


Washington, D.C. 
Dear Mr. Nichelson: 
In reference to your inquiry of March 20, received March 24. 
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Since the application in question is for the transfer of a license of the 
same class presently in issue in the same general neighborhood, the circum- 
stances are such as to render the former petitions and letters submitted by 
you unacceptable in the pending case. The Board regrets, therefore, that it’s 
answer to questions No. 1 and No. 2 must be in the negative. 
New petitions and protests will, therefore, be required. 
Very truly yours, 
ALCOHOLIC BEVERAGE CONTROL BOARD 
By | 


Frank E. Weakly 
Chairman 


Appl. No. 211 
gnvp 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA 


IN RE: MacArthur Liquors, Inc. 
T/A MacArthur Liquors 
Applicant for a Retailer’s Class ‘“‘A’’ License 
to premises 4881 MacArthur Boulevard, N. W. 
Application No. 211 


MOTION FOR CONTINUANCE 
Comes the PALISADES CITIZENS ASSOCIATION, INC., by its Presi- 
dent, WILLIAM C. NICHELSON, and respectfully moves that the Board post- 
pone the hearings set for April 2, 1958 in the above-entitled cause for thirty 
(30) days or until the Board of Commissioners shall have adopted regulations, 
Petition for which was filed by the Federation of Citizens Associations on 


January 9, 1958. 


Respectfully submitted, 


/s/ William C. Nichelson. | 
President 

Palisades Citizens Association, Inc. 
5120 Fulton Street, Northwest 
Washington 16, D. C. 
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CERTIFICATE OF SERVICE 
I hereby certify that on March 27, 1958 I delivered a copy of the fore- 
going motion by mailing the same to MacArthur Boulevard, Northwest. 
/s/ Louis F. Oberdorfer 


[ Filed April 22, 19538] 
BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA | 


IN RE: MacArthur Liquors, Inc. 
T/A MacArthur Liquors 
Applicant for a Retailer’s Class ‘‘A?’ 
License to premises 4881 MacArthur 
Boulevard, N. W. 
Application No. 211 


MOTION TO STRIKE AND TO DISMISS APPLICATION 

Comes now the PALISADES CITIZENS ASSOCIATION, INC. by its 
President, WILLIAM C. NICHELSON, and respectfully moves that the Board 
strike and dismiss the above application because it follows, within the period 
of one year, a prior application and withdrawal by the same applicant for a 
license of the same class at the same place. | 
In support of its motion, Movant alleges on infor mation and belief the 
following: | 

1. On November 1, 1957, Aaron Bassin filed with the Alecholic Beverage 
Control Board an application for a Retailer’s Class ‘‘A’? license at 4881 
MacArthur Boulevard. : 

2. On December 23, 1957, said application was withdrawn. 

3. On March 14, 1958, MacArthur Liquors, Inc., T/A MacArthur 
Liquors, filed an application for a Retailer’s Class ‘‘A’’ License at 4881 
MacArthur Boulevard, N. W. | 

4. Aaron Bassin is president of MacArthur Liquors, Inc. and owns, 
and/or controls, directly or indirectly, a majority of the stock of MacArthur 
Liquors, Inc. 
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5. The application on March 14, 1958 by MacArthur Liquors, ‘Inc. 
for a Retailer’s Class ‘‘A’’ license at 4881 MacArthur Boulevard, N. W. is 
an application ‘‘by the same applicant” within the meaning of Section 27 of 
the Regulations as was the application on November 1, 1957 by Aaron Bassin 
for a Retailer’s Class ‘‘A”’ license at 4881 MacArthur Boulevard, N. W. 
WHEREFORE, Movant respectfully prays that the Board grant the above 
motion and such other and further relief as the premises justify. 
A hearing is requested on this motion. 
Respectfully submitted, — 


/s/ William C. Nichelson 
President, ; 

Palisades Citizens Association, Inc. 
5120 Fulton Street, N. W. 


‘Washington 16, D.C. 


[Filed April 24, 1958] 
B THE ALCOHOLIC BEVERAGE CONTROL BOARD 


IN THE DISTRICT OF COLUMBIA 


Liqu 
Applicant for 2 Retailer’s Class ‘“‘A” 
License to premises 4881 MacArthur 
Boulevard, N. W. 
Application No. 211 


MOTION TO COMPEL APPLICANT TO PRODUCE 
CERTAIN DOCUMENTS 


Now comes PALISADES CITIZENS ASSOCIATION, INCORPORATED, by 
its President, WILLIAM C. NICHELSON, and respectfully moves the ALCOHOLIC 
BEVERAGE CONTROL BOARD to summon AARON BASSIN, President of 
MACARTHUR LIQUORS, INC., applicant in the above-captioned proceeding to 
produce, at least five (5) days in advance of the hearing on Movant’s Motion 
to Strike and to Dismiss Application, filed April 22, 1958, or at least five (5) 
days in advance of May 5, 1958, whichever is earlier, for examination by 
Movant and its representatives at the office of the BOARD all books, records, 
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agreements, memoranda, papers, documents and other legal evidence which 
pertain to ownership, direct or indirect, in MACARTHUR LIQUORS, INC. 

Respectfully submitted, 

‘/sf WILLIAM C. NICHELSON 

President 

Palisades Citizens Association, 

Incorporated 
5120 Fulton Street, Northwest 
Washington 16, D. Cc. | 


BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 
IN THE DISTRICT OF COLUMBIA | 


IN RE: MacArthur Liquors, Inc., 
‘T/A MacArthur Liquors, 
Applicant for a Retailer’s Class “‘A” 
License to premises 4881 MacArthur 


FINDING OF FACT 
— xO 


MOTION TO STRIKE AND TO DISMISS APPLICATION 


The above case came on for hearing before the Board April 29, 1958, 
on motion by the Palisades Citizens Association, by the President thereof. 

Arguments by attorneys for and in opposition to the granting of this 
motion were heard at length. 

Various legal decisions alleged to be pertinent to the potas at issue 
were submitted for and in opposition thereto. 

After consideration of all the above, itis the Finding of the Board this 
29th Day of April, 1958, ! 

1. That the application by MacArthur Liquors, Inc., for a Retailer’s 
Class ‘‘A” license at 4881 MacArthur Boulevard, N. W., was filed in good 
faith, March 14, 1958. 

2. That said application was received by the Board and that it complies 
with S, ction 27(b) of the Statute. 
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CONCLUSION 
The motion to strike and dismiss the above applicationis Denied, 

Section 14 of the Statute. 
ALCOHOLIC BEVERAGE CONTROL -: 
BOARD OF THE DISTRICT OF COLUMBIA 
/s/ FRANK E. WEAKLY 
/s/ HERBERT K. SCHOLLENBERGER 

Appl. #211 

hew 


4/29/58 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 


Applicant for the transfer of a 
Retailer’s Class ‘‘A’’ license to 


premises 4881 MacArthur Boulevard, 
N.W. | 


Washington, D.C. 


Monday, May 5, 1958, 10:00 A. M. 
ARGUMENT BY COUNSEL 
OR 
DENIAL OF : 
MOTION TO STRIKE AND TO DISMISS 


BY PALISADES CITIZENS ASSOCIATION, INCORPORATED 
' AND 
THE BOARD’S OWN MOTION TO CONTINUE 
Before: | 
Frank E. Weakly, Chairman 


Alan W. Wayne, Member 
James C. Tyson, Member 
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Appearances: 
J. B. Bindeman, Esq., Attorney for Applicant 


James M Earnest, Esq., Louis F,Oberdorfer,; Esq. and. €arl R. Burns, 
Esq., Attorneys for Protestant Palisades Citizens Association, 
Incorporated 


MONDAY, MAY 5, 1958 -- 10:00 A. M. : 

MR. PAYNE: Is Mr. Bassin not here yet ? | 

MR. BINDEMAN: I have been looking for him, Sir. He is not here yet, 
apparently something must have happened to him. 

MR. PAYNE: I suggest we wait a little while. 

THE CHAIRMAN: Perhaps we can wait a few minutes then, as he may 
have been delayed. 

. MR. BINDEMAN: May I call him while you are waiting then ? 

THE CHAIRMAN: Yes. We will wait a few minutes for you to do so, 
and for him,‘as he may be delayed by the weather. 

(A brief recess was had for the above-mentioned purpose -) 

THE CHAIRMAN: If you gentlemen are now ready, we are ready to 
proceed, I believe. Mr. Bindeman, are you ready ? : 

MR. BINDEMAN: Excuse me, Mr. Chairman. 

THE CHAIRMAN: Are you ready to proceed, Mr. Bindeman? 

MR. BINDEMAN: Yes, sir. 

THE CHAIRMAN: The matter before the Board this morning, Ladies 
and Gentlemen, is the application of MacArthur Liquors, Incorporated, trading 
as MacArthur Beverages, to transfer a Retailer’s Class <A”? license from 
5136 MacArthur Boulevard to 4881 MacArthur Boulevard, ok shia Appli- 
cation Number 211. | 

Let the record now show that the applicant corporation is here 
represented by Aaron, Bassin, President and Manager, and James M. Earnest 
and Louis F. Oberdorfer, attorneys, representing the Palisades Citizens’ 
Association, and for the applicant, Mr. J. E. Bindeman, attorney. 
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Now, in all cases of this character, Ladies and Gentlemen, the Board 
must find principally two things, particularly the result of a protest. The 
Board must find the applicant of good moral character and generally fit for 
the trust in him to be reposed. Secondly, the Board must find that the place 
is an appropriate one considering the character of the place itself, its surround- 
ings, and the wishes of the persons residing or owning property in the neigh- 
borhood. 

When an application has been protested, no final action may be taken by 
the Board until the remonstrants have had an opportunity to be heard at public 
hearing. 

We will hear from the protestants first. May I ask please if Mr. Cole, 
Acting Superintendent of the Recreation Department of the Recreation Board 
is present ? 

(There was no response.) 

THE CHAIRMAN: I have a letter from him if I can locate it. 

Let the record show that Mr. Carl R. Burns, I believe it is, who is also 
associated with Mr. Oberdorfer and Mr. Earnest in representing the Palisades 
Citizens’ Association, has also just arrived. 

Mr. Joseph H. Cole, Acting Superintendent of Recreation wrote a letter, 
dated March 28, 1958, objecting to this transfer. Since there is no representa- 
tive here, it may be that he has been delayed, and will be here later. I will 
show you the letter for your information. 

(Said letter passed to Counsel at this time for examination.) 

MR. BINDEMAN: Yes, sir. 

THE CHAIRMAN: Is there any other representatives of the citizens or 
civic groups present, or of the PTA’s, the churches, the schools, et cetera? 

A VOICE: I ama representative of a church. 

THE CHAIRMAN: I see a representative of the Florence Crittenden 
Home here, do you wish to testify ? 

(No audible response was heard.) 
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MR. OBERDORFER: The Palisades Church representative is here, 
I believe. 

A VOICE: Someone from the Florence Crittenden Home, the Director, 
I believe, will be here later. 

THE CHAIRMAN: All right, we will have him heard when he arrives 
here, Sir. 

Are there any other representatives who wish to be heard ? 

A VOICE: The Palisades Community Church. | 

THE CHAIRMAN: If not, we would like to hear from those protestants 
first, and we will now proceed to hear from the Citizens’ Association first, 
Mr. Earnest. : 

MR. EARNEST: Mr. Chairman -- Mr. Chairman, I aes some prelimi- 
nary matters to present to the Board for its consideration first. 

First, I would like to renew our Motion to Strike and Dismiss this appli- 
cation on the grounds that there has not been a compliance with your Regulation 
Number 27. | 


The facts are undisputed that there was an oe by Aaron 
Bassin on or about November i, 1957, for a Retailer’s Class: sa license at 


premises 4881 MacArthur Boulevard. 

Secondly, that this application, after full hearing before the Board was 
withdrawn on December 23, 1957, the third, that on or about March 14, 1958, 
MacArthur Liquors, Inc., filed an application for a Retailer’s Class “A”? 
license at these same premises 4881 MacArthur Boulevard. Fourth, that 
Aaron Bassin, the applicant, who withdrew the application for these same 
premises on December 23, 1957, together with his wife, owns 99 percent of all 
of the authorized and issued capital stock of MacArthur Liquors, Inc., so that 
we say that within the meaning of your own regulation that the applicants are 
one and the same, but my reason for renewing our Motion to Strike is more 
basic than that, because your Re gulation 27-B says that where an application 
has been withdrawn that a second application by the same applicant shall not 
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be considered within the period of one year from the date of withdrawal and 
then we come to the proviso clause: ‘‘Provided, however, that where on motion 
for leave to file a new application, new pertinent evidence is presented,’’ and I 
emphasize those words, ‘new pertinent evidence is presented, the Board may, 
in its discretion, designate an earlier date for the filing of such new application.’’ 
That is to say, new pertinent evidence is presented, the Court may -- excuse 
me, the Board may, in its discretion, designate an earlier date for the filing 
of such new application. 

Now, in the argument of our Motion to Dismiss, which you decided against 
us on April 29, 1958, you have made a Finding of Fact. First, that -- there are 
two Findings of Fact, and the first, that the application of MacArthur Liquors, 
Inc., was filed in good faith, and, secondly, that the application was received by 
the Board and that it complies with Section 27-B of the Statute. 

In support of the motion for leave to file, so as to come within the Proviso 
clause of your own regulation, it is, of course, mandatory, it is a condition 
precedent to the filing of such application that ‘new pertinent evidence is 
presented.’’ 

Now, when we argued the motion before Your Honors the other day, I 
had not seen the opposition motion filed by the counsel for the applicant, 
because it had gone to the Citizen’s Association, and had not yet gotten into 
my hands. 

I now have a copy of it, and on page 6 of his Memorandum of Points 
and Authorities in Opposition to our Motion to Dismiss and Strike that appli- 
cation, he says that new pertinent evidence is as follows: 

‘He says that the effort of Aaron Bassin to locate at 4881 MacArthur 
Boulevard was an effort to move into this area a second liquor store. It was 
an effort produced by Aaron Bassin on his own. 

This seems to be this effort to transfer to the premises 4881 MacArthur 
Boulevard is not an application for another license on MacArthur Boulevard, 
but simply an effort to move the license from its present location there. 
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Three, that it would be in the public interest. 

Now, these three items do not in my humble judgment constitute new 
pertinent evidence, relevant to this case. They are not submitted to you in 
affidavit form. This is merely self-made by counsel, and I urge upon you quite 
seriously that is not what you intended by your regulation. That is not new 
evidence. That is not pertinent evidence. : 

So, my first motion, Sir, is to renew my first request, and to request and 
renew my request to Strike and Dismiss this application; and, secondly, if that 
motion is denied, I move secondly to continue this hearing until after the United 
States Court of Appeals for the District of Columbia shall have passed upon the 
merits of the action instituted by this Association against this Honorable Board 
and against MacArthur Liquors, Inc., being Civil Action Number 1086-58 in this 


city. 


I am sure you will recall that in paragraphs 16 and 17, we alleged that 
this Honorable Board in granting the application, which it did, to MacArthur 
Liquors, Inc., acted arbitrarily and capriciously in some eight, nine, or ten 


given respects, which are therein specifically set forth, and in particular we 
urge in paragraph 17 that you acted in violation of the due process clause of the 
Federal Constitution, because of the record as made. It shows that when the 
hearing shall have been completed and after the hearing is closed and after the 
evidence was in, that the Board gathered evidence on the record, sent its 
inspectors out to make a count of the so-called neighborhood, which was involved 
then, got on the telephone and called up the Board of Trade, and as I recall also 
the Census Bureau, to obtain some factors in respect to occupancy figures, and 
to utilize those two pieces of extensive evidence of this record, evidence of 
which I was never accorded an opportunity to cross-examine, or be confronted 
when the hearing was in process. 

Then you found, and this is a critical finding as to the | and 
on the basis of that made a finding and granted that by a split decision, on the 
basis of that granted the application, etc. ! 





90 

So, in my humble judgment we ask the Board to hold that Retailer’s 
Class ‘‘A’’ license, which was granted on the 29th of December, 1957, to 
MacArthur Liquors, Inc., at operation on premises 5136 MacArthur Boule- 
vard is void ab initio, and that operation was and is illegal, and we ask that 
this Board to enjoin an order of this defendant, members of this Honorable 
Board to rescind the granting of this license, so that you have this peculiar 
situation: We are here today on a hearing to transfer - this application for 
transfer of a license from 5136 MacArthur Boulevard to 4881 MacArthur Boule- 
vard. In respect to that there has been a suit contesting the validity of the 
issuance of this application for these premises. So it seems to me this hearing 
here this morning - we have asked and we are ready to go to trial tomorrow on 
this case, but this hearing here should be denied until the Court shall have 
passed upon the pending application. 

MR. PAYNE: You mean the hearing should be continued ? 

MR. EARNEST: Yes, yes, sir, that the hearing be continued, in the 
alternative, yes, sir. And thirdly, if that be denied, then, in order to know how 
and in what manner we are to proceed, I ask this-Honorable Board to continue 
this hearing - continue this hearing until such time as you shall be prescribed 
rules and regulations, so that I may know how and in what manner we are to 
proceed. 

The Chairman of this Board, in his opening statement, has stated two 
things which this Board must find before an application may be granted, and in 
his concluding remarks he said that no final action shall be taken by the Board 
until the remonstrants shall have had an opportunity to be heard, and Iam 
quoting from Section 14({a)5 - no, 14(b) of the law, and with all due respect to 
him, what he neglected to say was - I will quote the rest of the sentence: 
‘Under rules and regulations prescribed by said board.’’ 

Insofar as I am advised, and it is one of the difficulties I have run into 
in our prior appearances, I am - we are not aware of any rules and regulations 
by which Congress by its mandate prescribed and said, and I have no doubt for 
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the protection by the Citizens’ Association, and I know not what the rules and 
regulations are, so that I ask in the alternative, as at the beginning, that the 
hearing on this application be continued until you have - shall have rules and 
regulations in this proceeding so that I may protect my rights accorded me under 
the law. | 

If that should be denied, then may I have this just a minute? 

(Counsel referred to a map at this time.) | 

I am referring to a map, and I would like in the economy of the Board’s 
time, I would like to discuss with you whether or not this, in actuality, is a 600- 
foot case, and I raise here insofar as I know, a novo proposition, and.I shall speak 
very slowly, because I wish to emphasize on this point. , 

The Section 14(c), as the Board well knows, provides that - I am reading 
from the regulation provided in the concluding sentence on the bottom of page 
20 and at the top of page 21, provided that no place under consideration shall 
‘he deemed appropriate if the owners of a majority of the real property within 
a radius of six hmdred feet of the boundary lines of the lot or parcel of ground 
upon which is situated the place for which the license is desired, shall, on a 
form to be prescribed by the Commissioners and filed with the Board, object 
to the granting of such license.’? 

And you are familiar, of course, with that section and have construed it 
many times, but the novo point which I wish a ruling on, is the economy of your 
time and my time is this: What is meant by the Congress, by the use of the 
words ‘“‘owners of a majority of the real property?’’ So far as I am advised, 
there is no definition in the Act as to what is meant by “owners.”? So far as 
I am advised, this particular phraseology has not been a matter for any 
judicial construction. So far as I am advised, there is nothing in the legislative 
history of this Act on which there is any light or information I have, of what is 
meant by ‘“‘owners of a majority of the real property.’ : 

Now, it becomes important in this case for this reason: 

We have here approximately 416 objectors and if you are to count 
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tenants, as distinguished from owners, as owners fee simple, as owners 
within the meaning of this section, then we have more than fifty percent. So 
that this would become a 600-foot case, and the law is mandatory, and the 
matter will terminate forthwith. 

Now, what is meant by the words ‘“‘owners?” In American Jurisprudence, 
Volume 32, Section 4, there is a section there, entitled ‘‘Owner as including 
tenant,’’ and it is generally stated as follows: 

‘The word ‘owner’ as applied to real estate may designate the owner of 
the fee, or the owner of a lease estate, as a lessee, for a term of years, or any 
rightful proprietor,’’ and its meaning is to be gathered from the connection 
in which it is used and from the subject matter to which it is applied, and when 
used in a statute, the obvious nature and purpose of the statute may indicate its 
meaning. 

So that our position is that here, within your 600-foot radius you have a 
given number of owners in fee, and then right across the street from him people 
living in an apartment house are tenants, and they are just as much interested 
in the subject matter here. Because they happen to be less fortunate and do not 
own a house, they still live there, many of them for many years right here across 
and around and in front of this very place. 

So that I say that in construing this statute under the general rules that I 
bring to your attention, as far as I know, it is the first time it has ever been 
advanced before this Board, but as you no doubt know I have never appeared 
here except in behalf of the Citizens’ Association, so it may be there have been 
other cases. 

So, if my previous motions are denied, then in the economy of the 
Board’s time I would ask a preliminary ruling on this. Because, if we are 
correct in our interpretation of the Statute, then under the section here involved, 
it would be mandatory that you deny the application forthwith. 

Will you indulge me, just a minute, Sirs? 

Now, if the hearing is to go forward, and by that I mean you do not grant 
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my request for a preliminary hearing as to whether or not it is a 600-foot 
case, and we go forward with the hearing, then I have two other requests and 
then I shall be through. | 

Your Honors will recall in the application of MacArthur on Inc., 
that through some means or other, and I shall - I shan*t comment on it except 
I shall make a statement of fact - the applicant was notified the first thing in 
the morning of the split decision of the Board, and the letter was mailed to me 
at the end of the day, so that I got notice the next morning, or twenty-four 
hours after he did, Sir, and during the twenty-four hour interim he rushed in 
with a few cases of whiskey and purported to open up his store: so that, had I 
wanted to go forward in the lawful pursuit of my legal remedies, I was confronted 
with a situation where you could claim he was irreparably damaged. So, because 
I acted within this Board’s legal decision and this is a practice that should not 
be indulged in, and I make the request here and now, that if we go forward with 
the hearing, that the applicants and the protestants be given notice through the 
same medium, and that the medium be the same time, so that I will not be put 
to a disadvantage, if I should think that there is any occasion for me to further pursud 
in any legal remedies that I might have and, in connection with that, it does seem 
to me that it would be entirely proper if I were to request you, in the event that 
we go forward here, other than on the theory of being a 600-foot case and you 
make ultimate find, that you provide that the effective date of such findings would 
be deferred say for two days, so that we would have an opportunity to review the 
matter and see whether or not we had any legal remedies which we might want 
to pursue. This is certainly not unusual, Your Honor, as Mr. Tyson knows, 
that even in a judgement in our courts, that we provide for a stay for a period 
of a few days, and then it will become effective forthwith, so that the person may 
analyze the facts and the regulation in the light of the law to determine whether 
or not he has exhausted his remedies. 7 

I think that is all. | 

THE CHAIRMAN: Thank you, Mr. Earnest. Mr. Bindeman, do you wish 
to reply ? 
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MR. BINDEMAN: Yes, Mr. Chairman. 

If the Board please, going right down Mr. Earnest’s motions in the order 
in which they were made, his first motion renews his position, his Motion to 
Strike on the grounds that there was not compliance with Section 27, and I will 
not devote any additional time on that motion. This was very amply argued just 
a few days ago. The points to which Mr. Earnest refers are matters within 
this Board’s discretion. Suffice it to say, that was an entirely different case, 
with new evidence than the preceding case. If that were applicable that the Board 
has, in effect, ruled twice on this one, on his leave to file the motion, and 
secondly, on the application, Protestant’s Motion to Strike and Dismiss the 
application, the Board has ruled on it, and Mr. Earnest has not added one new 
point than what he gave the Board on April 29th, and I will, therefore, leave 
Mr. Earnest’s first motion. 

His second motion is to continue this hearing, he said, until the United 
States Court of Appeals rules on the suit which he has filed in the District Court, 
and I remark with a smile that he must already anticipate losing in the District 
Court. 

Be that as it may, Mr. Earnest’s motion comes to me as somewhat of a 
shock, becuase as this Board will remember, on October 29th, this Motion to 
Strike, and I refer to the suit known as Civil Action 1086-58, protestants objected 
to my reference, said it was a matter entirely separate and apart from this 
proceeding, and the Board sustained the objection and did not permit me to 
persist in that suit. 

So, on protestant’s own motion, Civil Action 1086-58 is entirely a separate 
matter from what we have here. It is a matter with which we are not concerned 
this morning. We are not going to try the District Court case of whether the 
Board acted as counsel states, arbitrarily and capriciously in issuing a license 
to 5136 MacArthur Boulevard. This does not go into the question of whether or 
not this license should have issued. This is a proceeding to determine whether 
or not it is in the public interest to transfer from 5136 MacArthur Boulevard to 
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4881 MacArthur Boulevard. 

Let me call the Board’s attention very briefly that since he has brought 
it up that there be -- it will be the contention of the corporation that the efforts 
to have the license denied or revoked, as he has put it, is moot. It comes very 
late. It comes after a renewal license was filed and there are many other 
reasons which will be advanced at the trial, but which we certainly are not now 
concerned with. 

Counsel’s third motion is to continue the hearing until such time as the 
rules and regulations are prescribed. Well, we already have rules which this 
Board has issued. Perhaps some of us would like to see more elaborate rules, 
but counsel is not operating in the dark. I know counsel to be an outstanding 
lawyer in this city. Counsel is not an inexperienced trial lawyer - quite the 
contrary is true, and counsel - and I disclaim counsel’s disclaimer that he 
is inexperienced before this Board - he has been baptized under fire very well, 
and has carried himself off very ably. 

So Mr. Earnest and the other associate counsel with as he sits at 
this counsel table know full well the procedures before this Board. 

Let me say, in passing, too, as an administrative Board, that there is 
nothing technical or complex, that the procedure is informal and certainly the 
counsel is at no disadvantage because there has been no elaborate rules or 
regulations with various details stated, with which we are all familiar anyhow. 

I do want to make one comment as long as we are on this continuance 
business - this is an unusual case already, as far as continuance of the proceed- 
ing is concerned. The protestant came in and asked for one month’s continuance, 
which, in my humble experience, is not only a surprising request, but frankly 
I am surprised when the Board granted that continuance. So that the protestant 
has already had the benefit of a delay most unusual in the annals of the Alcoholic 
Beverage Control Board, and to have them come in at this late date and ask for 
a further continuance I suspect - I state is neither reasonable! nor proper. 
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Now, counsel’s next point says that this is a 14(c) case and advanced, he 
advances an argument which I say is novel, and with which I agree, that a tenant 
is now an owner. 

Well, I will not take very much time on that. It is very clear to me wmt 
the Statute says. This is Congress now speaking there, and it says that if the 
owners of a majority of the real property - of the real estate within six hundred 
feet object, then the Board has not discretion. I disagree with counsel. This 
section has been ruled on many, many times. I don’t think it needs any elabora- 
tion, but if it does, all we have to do is turn back to Section 14(a)5. 

Shall we talk about what is the usual function of the Board - To determine 
the wishes of the persons in a neighborhood, and in that case Congress says 
the Board must find the wishes of the persons residing or owning property in 
the neighborhood of the premises for which the license is desired, the wishes 
of those persons have to be considered. 

Now, certainly Congress has shown a difference in 14(a)5. It is talking 
about residents and owners, and when it gets to 14(c), it is talking only about 
owners. If it wanted to take the unusual and remarkable concept that Mr. Earnest 
would suggest to us, that, then, of course, it would have said again what it 
said a few paragraphs prior. It would have said residents or owners. It did 
not say residents. It makes sense. It says owners, and the reference is very 
clear, that if the owners of property within the six hundred foot radius object, 
then you have a different situation. Congress says the Board should thereupon 
not have any discretion. 

Now, to say that an owner and tenant is synonymous is very frankly an 
amusing contention, and I would state to the Board I do not think it is seriously 
made. 

With respect to Mr. Earnest’s last request, or the last two requests, he 
states that he wants to be notified at the same time that the applicant is notified. 
I, of course, have no quarrel with that, and I would say to the Board I would 
want to be notified at the same time he be notified. 


97 


The Bard will know that the incident to which he refers is one in which 
this present applicant had no knowledge, that the present applicant was not the 
stockholder and I was not the attorney for the com oration. | So that I have no 
knowledge of the facts about which Mr. Earnest speaks, and I do not want 
to go into it, but I will certainly say, of course he wants to be notified at the 
same time as I am, and I should like to be notified at the same time as he 
is notified. | 

Now, with respect to his second request, however, I do have objection, 
because Mr. Earnest states that the effective date of any isguance, if such 
it be, ought to be deferred for two days. Now, quite frankly, I would agree 
with the logic behind this comment, and it may very well be a salutory thing, 
but the second answer to that - it has not been the practice of the Board, 
that has not been the rule of the Board, and as such the Palisades Citizens' 
Association is not entitled to any different treatment than any other protestant 
gets before this Board. I am confident they will not get any different treat- 
ment. So that I would say that the rules of this Board ought to be upheld, 
and if at the time there is a decision on this matter, the rule may be changed 
to provide for a two-day notice, well andfine. If the situation exists, as 
it does today, then the Palisades Citizens’ Association should not be treated 
in any different way, but the rules should be kept as they are, exactly as 
they are. : 

Thank you. | 

THE CHAIRMAN: Is there anything further, Mr. Earnest? 

MR. EARNEST: I just have one comment with respect to my contention 
that the owners, as applied t real estate, were designated as the owners of 
the fee, and as the owner of a lease, counsel said that was not made seriously. 
I say to you I do make a contention quite seriously. Moreover, Congress in 
Section 14(a)5, when it speaks of the wishes of the people residing or owning 
property, this man has no support of his contention, because obviously a 
person may reside, or a resident be neither tenant or owner, and there are 
plenty of such instances. So I say to you, that is the intent of Congress, my 
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interpretation here that if the owner does include tenant, it is perfectly 
proper and we have many of them, and they are as much interested as the 
others that the liquor license be moved across the street, just as much in- 
terested as somebody who is an owner. 

THE CHAIRMAN: The Board will recess for a few moments, if you 
please, with your indulgence to consider these motions, and make their de- 
termination. 

(A recess was had at 10:47 A.M., for the Board to consider and take 
under advisement, the various motions as had been placed before the Board.) 

(At 11:29 A.M., the board re-entered the Hearing Room, and hearing in 
the above~entitled matter was re-convened.) 

THE CHAIRMAN: After due consideration, the Board has conferred and 
denies all motions without prejudice to renewal at the proper time. 

The Board, on its own motion, continues the case to a date ten days 
after final action has been taken by the United States District Court for the 
District of Columbia in the Civil Action Number 1086-58, namely, The 
Palisades Citizens’ Association vs. Frank E. Weakly, Alan W. Payne and 
Herbert K. Schollenberger, as constituted for the Alcoholic Beverage Con- 
trol Board for the District of Columbia. 

The hearing is now adjourned. 

MR. BINDEMAN: If you please, I would like to be heard just one moment, 
if the Board please. 

In view of the Board's action, I would ask that the protestants file what- 
ever petitions they have with this Board, so that this neighborhood will not 
be further burdened with further solicitations, but that it will be understood 
that this case is being postponed for one purpose only, that is to await final 
action of this court, and not to permit this Association to go out and secure 
others, they can canvas this neighborhood -- 

MR. EARNEST: If your honor please, I see no point in trying the case 
piecemeal, although this is a matter entirely within your discretion, and 
I will do whatever you think is proper. It seems to me we shouldn't try it 
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piecemeal. I only have one copy of the petitions, and in looking at the 606- 
foot radius map, prepared by the Assessor, whileIam not very good at math- 
ematics, we do have, without computing it, it does seem to me, even without 
the figures, that we do have a majority, and we have got to hold on to the 
petitions in order to review the vicinity. If, however, it is your pleasure 
that we put them in pow, I shall put them in, if each of us puts them in. 

(A short Board conference was held relative to the above request.) 

THE CHAIRMAN: The Board continues the case until ten days. after 
the decision is reached by the United States District Court in the suit filed, 
Civil Action 1086-58. 

And that was a motion of yours, Mr. Bindeman, concerning the petitions? 

MR. BINDEMAN: Yes, sir. 

THE CHAIRMAN: The Board has denied the Motion. 

MR. EARNEST: Thank you, Mr. Chairman. 

THE CHAIRMAN: The hearing is again adjourned. 3 

(Whereupon, at this time, hearing in the above-entitled matter was ad- 
journed at 11:30 A.M., and continued on the Board's own motion until ten 
days after the decision is reached by the United States District Court in 
the suit filed, Civil Action No. 1086-58.) 


End of Take #1 - 11:30 A.M. 
hew 


June 19, 1958 


MacArthur Liquors, Inc. 
T/A MacArthur Beverages 
4881 MacArthur Boulevard, N. W. 


Washington, D. C. 
Gentlemen: 


This is in reference to your application for the transfer of your Retailer's 
Class "A" license to the above premises, which has been protested. 
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On May 5, 1958, this protest hearing was held in abeyance pending tle 
out come of litigation instituted in the United States District Court by the 
Palisades Citizens Association, which litigation has now been concluded. 

This protest hearing is now scheduled for Tuesday, July 15, 1958, 
at 10:00 A.M., in Room 225, District Building, 14th and E Streets, N. W., 
at which time all interested persons will be given an opportunity to be heard. 

Very truly yours, 

ALCOHOLIC BEVERAGE CONTROL BOARD 
By /s/ Dorothy L. Albert 
Executive Secretary 


Appl. No. 211 
gmh 


FRANK S, PHILLIPS, INC. 
REALTORS-BUILDERS 


927 Fifteenth Street, N. W. 
Washington 5, D. C. 


May 5, 1958 


Alcoholic Beverage Control Board 
District Building 


Washington, D. C. 


Re: Application for Liquor License 
4833 MacArthur Boulevard, N. W. 
Gentlemen: 

1 wish to emphatically oppose the granting of a liquor license for the 
operation of liquor store at 4833 MacArthur Boulevard, N. W., Washington, 
D. C. 

I am the developer of the subdivision known as "Berkeley,"' which begins 
just north of 48th and U Streets and extends north on 48th Street to and in- 
cluding premises 2245 48th Street, east to 46th Street, south on 46th Street 
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to the Mount Vernon Seminary property. I have built over fifty homes in this 
area, ranging in price from about $35,000 to $80,000. At the present time 
there is one home completed for sale at $51,500. In addition, there are two 
houses under construction, which are being built under contract. Their value 
will be well in excess of $60,000. each. | 
Furthermore, I and my associates have built approximately eighteen 
additional homes on ground adjoining this subdivision on Calvert Street, 
King Place and 49th Street. I still own eighteen unimproved lots in "Berkeley" 
which are worth, in my opinion, over $130,000. 
In my belief that a granting of liquor license at this location will definitely 
down-grade the area and make this community a less desirable place in 
which to live. I, therefore, respectfully request that this application be 
denied. 
Very truly yours, 7 
/8/ Frank S. Phillips — 


FRANK S. PHILLIPS, INC. 
REALTORS-BUILDERS 


927 Fifteenth Street, N. W. 
Washington 5, D. C 


July 15, 1958 


Alcoholic Beverage Control Board 
District Building 

14th and E Streets, N. W., Room 225 
Washington, D. C. 


Re: Application for Liquor License 
4833 MacArthur ccs N. W. 
Gentlemen: 
I again am going on record as most emphatically a on the granting 
of a license for the operation of a liquor store at 4833 MacArthur Boulevard, 
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N. W., Washington, D. C. 

Iam the developer of the subdivision immediately east and north of the 
property in question. This subdivision is known as "Berkeley" and includes 
the following property: Beginning just north of 48th Street and U Street and 
at premises 2032 48th Street, then extending north on 48th Street to and in- 
cluding premises 2243 48th Street; east to 46th Street and including the east 
of 46th Street, thence south to W Street; east on the north side of W Street, 
260.52 feet. It also includes all of square 1385 being property fronting on 
Berkeley Terrace, W Street and 48th Street. I have built over 50 homes in 
this area ranging in price from about $35,000 to $85,000. At the present 
time there are 2 homes being built by corporationsof which I am the majority 
stock holder. These homes are located at 2236 46th Street and 4535 W Street. 
These homes are being built under contract and will have an average value 
of approximately $70,000. Furthermore, I and my associates have built 
approximately 18 additional homes on ground adjoining this subdivision 
in the 4800 block of Calvert Street on King Place ami in the 2200 and 2300 
block of 49th Street. 

There are 14 unimproved lots in this subdivision title to which is ia 
my name and there are 3 additional lots in this subdivision which are 
owned by a corporation of which I am the majority stockholder. These 17 
lots, in my opinion, are worth in excess of $127,000. It is readily apparant 
therefore, that I have a vital interest in the community and the adjacent 
area. 

It is my considered opinion that the operation of a liquor store in this 
proposed location will have an adverse effect on the community, making it 
a less desirable place in which to live and thus naturally lowering property 
values. I, therefore, respectfully request that this application be denied. 

Very truly yours, 
/s/ Frank S. Phillips 


FSP:gsh 
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[Filed September 5, 1958] a 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BEFORE THE ALCOHOLIC BEVERAGE CONTROL BOARD 


T/A MacArthur Beverages 

Applicant for the transfer of a 
Retailer's Class "A" license to 
premises 4881 MacArthur Boulevard, 
N.W. 

—— No. 211 


Tuesday, July 15, 1958 
10:00 A.M. 


PROTEST HEARING 


BEFORE: 


Frank E. Weakly, Chairman of the Board 
Alan W. Payne, Member of the Board 
James G. Tyson, Member of the Board 


APPEARANCES: 


J. E, Bindeman, Esq., Attorney for Applicant MacArthur Liquors, Inc. 


Louis F. Oberdorfer, Esq. and James M. Earnest, Esq., Attorneys for 
Protestant Palisades Citizens’ Association, Incorporated 


PROCEEDINGS 
* * * * * *€ * * | 

MR. OBERDORFER: The Board will recall at the last meeting -- the 
last hearing -- these proceedings were adjourned pending a decision by the 
District Court on a complaint that was filed by the Association against the 
original granting of a license for a transfer to the premises presently occupied 
by the MacArthur Liquors. That proceedings was terminated by Judgment 
of the Court, dismissing the complaint as to this Board and its members, and 
granted a Summary Judgment to MacArthur Liquors. : 
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We have been directed -- we, as Counsel, -- have been directed and auth- 
orized by the Association to file an appeal from that decision of the District 
Court. We felt, however, that in the circumstances it would not be in order 
for us to ask for a further continuance of these proceedings pending that ap- 
peal, and we have not done so. We merely want to apprise the Board of that 
fact so that the Board may take it into consideration if it wants to adjourn on 
its own motion pending that, although we do not request it. 

THE CHAIRMAN: The Board prefers to proceed with the matter, Mr. 
Oberdorfer, please. 

MR, OBERDORFER: I would like, before proceeding with the presenta- 
tion, to refer back to the Motions which were made originally by Mr. Earnest 
at the prior hearing. I believe at that time the Board denied those motions, 
with the permission of Counsel to renew each of them at the proper time. 

I would like at this time to renew those motions, and to extend them slightly, 
by renewing them not only on behalf of the Association itself, but also to make 
them and extend them on behalf of the two individual owners of real estate re- 
siding and owning property within a 600-foot radius of the premises for which 
this application has been made. Specifically, I renew these motions on behalf 
of Mr. and Mrs. Marshall Hornblower, who reside at premises 4800 "'U" Street, 
Northwest, and ~-- 

THE CHAIRMAN: What is the address? 

MR. OBERDORFER: 4800 "U" Street, Northwest, and in addition, and 
in the teeth of making the lawyer who represents himself a fool of a client, I 
also make the motion on behalf of myself and wife, individually, Mr. and Mrs. 
Louis F. Oberdorfer. We reside at 4828 ''W" Street, Northwest. 

MR. PAYNE: Are you the owners of the property? 

MR. OBERDORFER: Owners and residents, yes, sir, and signers of the 
petitions which will be filed in due course protesting this application. 

If I may, just to refresh my memory as well as the Board's, Mr. Chair~ 
man, I would like to just capsule these motions which were formerly made 
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and are now renewed. One, you will recall, Mr. Chairman, was the motion 
we made in writing and which was denied by the Board, that the application 
should have been dismissed because it is an application for the same place 
by the person who had applied previously within a year. I won't argue that 
again except to make sure that it is made. 

I would also like to remind the Board of the pegeiatoas of Section 14(b) 
of the Statute which, under the circumstances, it is contemplated will be the 
rulings and regulations for the guidance of protestants in filing protests. This 
was, fortunately, brought to mind last night and this morning when some of my 
neighbors who are no better engineers than I am, and I am not an engineer, 
sat around trying to make mathematical computations to determine whether 
a majority of the owners of real estate within a 600-foot radius opposed this 
application. We believe that they have. I will come to that, but it struck me 
again that there are many unanswered questions in the proceedings for making 
that computation which is subject to rules and regulations for the guidance of 
protestants which we do not have. 


The second Motion, if it hasn't been made, it is made now, that this pro- 


ceeding cannot sustain a decision transferring an application because there 
are no proper rules and regulations for guidance of remonstrants for the con- 
duct of these hearings generally. You will recall also, Mr. Chairman, that 
at the previous proceeding Mr. Earnest suggested that we then had signatures 
from some 400 protestants, that the signatures within the 600-foot radius of 
the proposed premises represented owners of a majority of the real estate in 
that radius. According to our rough calculations, out of about 725,000 square 
feet in the radius, there are opposing signatures of from 425, 000 square feet, 
approximately. We respectfully request -- 

MR. PAYNE: Off the record. 

(Off the record discussion at this time.) 

MR. OBERDORFER: One of Mr. Earnest’s suggestions, which I should 
like to renew at this time, is that the calculations be made before, or before 
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the completion of the whole hearing, and in any event, that representatives 

of the protestants be allowed a hearing, so to speak, or to participate in the 
calculations which determines or verifies our statement that we have a majority 
of real estate -- owners of the majority of real estate within the 600-foot radius. 

THE CHARIMAN: Mr. Oberdorfer, we don't have a map or chart. Have 
you submitted a 600-foot chart made by the Surveyor's Office, as calculated 
by him? 

MR. OBERDORFER: No, sir. 

THE CHAIRMAN: It would seem to me to be in order for you to do that 
in this claim. 

MR. TYSON: May I make this suggestion? I am not quite clear on some 
things you are talking about. Are you talking now about the original applica- 
tion which was granted? 

MR. OBERDORFER: No, sir. 

MR. TYSON: You are talking now about the transfer ? 

MR. OBERDORFER: That is correct, sir. 

MR. TYSON: Thank you. 

MR. OBERDORFER: Mr. Chairman, no, we do not have a Surveyor's 
map; we didn’t know we were entitled to get one. We have an overlay here, 
and I intend to put witnesses on the stand who will explain to the Board how 
many lots we have signatures on, and how we calculated that this is a majority. 

THE CHAIRMAN: I think it would be correct, Mr. Oberdorfer, or I think 
Iam correct, but I haven't consulted with the Board, but I will in a moment, 
but we would necessarily have to rely on the Surveyor's figures instead of the 
figures you propose to offer. Unless they are official figures, I don't believe 
the Board could rely upon them. 

MR. OBERDORFER: I hoped the Board would rely on the Surveyor's fig- 
ures, and my request may come down to an opportunity to examine and com- 
ment on the procedure you have by the Surveyor in making the calculations. 
There are, for example, questions of law involved in the determinations to 
be made by the Surveyor. 
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We raise the question of whether or not a tenant is an owner within the 
meaning of the Statute. Now, your calculations do not rely on tenants, but it 
might help us if the figures say it is a tenant, and if the signatures of a tenant 
are considered to be an owner, and, as a matter of fact, a good case can be 
made for the proposition that, in this context particularly, the owners of les- 
see's interests are personally affected in a real way by an unwanted liquor 
store, and his property should count for the purposes of calculation whether 
a majority of the owners in the 600-foot radius favor or oppose, and the Sur- 
veyor cannot make the decision, except on the basis of instructions, and I would 
like to participate, and I might say what the Surveyor counts one way might 
be counted another -~- we are just chatting here -- and the question arises 
whether certain real estate within the 600-foot radius which is occupied by 
residents as private residential property, but, nevertheless, zoned commer-=- 
cial and privileged to be used as commercial, if somebody wants to use it 
commercially, whether it counts as a residential property or as a commer- 


cial property. That's the question, and it can't be decided by the Surveyor, 


and we will raise that objection. 

MR. PAYNE: The Statute is very clear on that, Mr. Oberdorfer, and we . 
think dependable where commercial property, in fact, is occupied by resident- 
ial property, even though zoned, in future, commercial use. 

MR. OBERDORFER: I know what your position is, but we think itis a 
question af law and we raise it. 

MR. PAYNE: You are familiar, then, with that provision in Section 14(c)? 

MR. OBERDORFER: Yes, sir, I believe I am; I am not an expert in it, 
but I have read it and understand what it says. | 

THE CHAIRMAN: Well, it is difficult for me to understand your two con- 
tentions. It has been the practice of this Board to take the word, or the def- 
inition which has the popular acceptance as a definition. First, I don't see 
how you could construe the possibility of a tenant as an owner under the Statute. 

MR. OBERDORFER: I have authority for that proposition, Mr. Chairman. 
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THE CHAIRMAN: Well, there is no provision here to strain the defini- 
tion in that category, nor in the second case the mere fact that a man lives 
in a house now zoned for commercial use, how he can be scored a resident 
under that Statute. 

MR. OBERDORFER: I think it was a grave error that was not contem- 
plated by Congress when it wrote the Statute, and when you consider this is 
a mechanism of the expressions of the wishes of the people where there is to 
be a liquor store, that their expressions are entitled to liberal consideration, 
and I think that’s one of the fundamental problems we are having. This is 
another manifestation of it. 

THE CHAIRMAN: Under this 14(c), it seems to me that is a statutory 
provision. 

MR. OBERDORFER: Yes, sir. 

THE CHAIRMAN: And I don't see how we can strain the definition under 
the popular usage and acceptance in order for the Board to decide, and it seems 
to me we will have to follow our judgment on what the popular conception of 
the word means. 

MR. OBERDORFER: It seems to me you would make your judgment in 
accordance with law. 

THE CHAIRMAN: That's right. 

MR. OBERDORFER: We want to first make, and respectfully may I re- 
quest the Board, to consider the two legal propositions: One, that the owner 
of a lessee's interest in real estate is an owner as a matter of law, and par-- 
ticularly within the context of this Statute, which creates a mechanism for the 
expression of the wishes by the owners and residents, the people who do not 
want a liquor store in this area. I want to preserve that point. I understand 
the Board has given us consideration. 

THE CHAIRMAN: I have a thought on it. I don’t think this is the appro- 


priate time for the Board to try to write a new law here. 
* * * * kK * & * 
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MR. OBERDORFER: These owners join individually with the past -- with 
the motions of the Palisades Citizens’ Association. 

THE CHAIRMAN: I follow you now. 

MR. PAYNE: Off the record. 

(Off the record discussion at this time.) 

MR. OBERDORFER: And because this Board is without ed to grant 
it without ruleg and regulations. 

** * KK K OK 

MR. OBERDORFER: I would like to have the original motion modified 
to some extent. I think I said, "renewed and extended" and, for example -- 
Iam not clear because I don't have a transcript -- as to whether the motion 
about the rules and regulations was clearly made in the prior hearing, although 
it may have been, and otherwise to the extent that there is any difference be- 
tween the motion originally made and the motion I am making now, we would 


like to make both motions. 
x* * * * * * * *€ 


THE CHAIRMAN: If you will pardon me, it seems that the answer to that 
is the Surveyor's Office submits the 600-foot radius map. The Board has to 
be guided by our authorities, and not by someone else's as and so how 
this could be a motion I am not clear at all. 


MR. OBERDORFER: I will address myself to that. 

THE CHAIRMAN: Just a second -- my layman's view is that it is still 
not clear because you have already got it disposed of under 14(c). 

MR. OBERDORFER: We believe that if given an opportunity we can prove 
that a majority of the owners of the 600 -~ within the 600-foot radius will uphold 
that, and this motion is designed to give us what we consider to be a fair op- 
portunity to prove what we believe we can prove, if given the opportunity. 

MR. TYSON: I believe, if Iam correct, that if your motion would be granted 
there would be no need of presenting anything and that, therefore, the motion 
would be dismissed on conjecture, and I don't think we can go quite that far. 
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I think your motion might be properly made if you presented evidence, as you 
have indicated, upon which we could base some ruling. 

MR. PAYNE: I think, Mr. Chairman, that evidence should include an As- 
sor's list and the usual Surveyor’s 600-foot radius plat. 

MR. CHAIRMAN: That is correct as I see it. 

MR. OBERDORFER: Here, again, I don't see any rules to tell me what 
I need. Iam going to offer competent evidence. It is necessary for me to 
perfect that proof some way satisfactory to the Board. I am happy to do any- 
thing the Board requests, and I would like to have a clear opportunity to do that. 

MR. TYSON: I told you that I don't think we can go beyond that. 

MR. PAYNE: I think in common procedure, if we are going to rest on 
that point, you should have proved it. 

MR, OBERDORFER: I will say I will preserve the motion until we pro- 
duce evidence with our suggestion -- with the hope ~- that the Board will give 
me sufficient opportimity to come forward with such additional presentation 
or formality of presentation as the Board might desire. 

THE CHAIRMAN: May I ask you a question, Mr. Oberdorfer? 

MR. OBERDORFER: Yes, sir. 

THE CHAIRMAN: Haven't you had plenty of time to make these determin- 
ations? 

MR. OBERDORFER: The time is when Mr. Payne tells me until now, 
which is a very few minutes. 

MR. TYSON:. As a lawyer, Mr. Oberdorfer, you must have known the 
common rule that in order for there to be any motion there must be some prem- 
ise from which to go. 

MR. OBERDORFER: I am making an opening statement previous to pre- 
senting proof. 

MR. TYSON: I take it, then, you have withdrawn your motion? 

MR. OBERDORFER: I would like to preserve the motion, if I may, I don't 
want to withdraw it. 
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MR. TYSON: Withdraw it, pending submission of the evidence you have. 
MR. CHAIRMAN: Let me make a further comment -- I am still confused. 
MR. OBERDORFER: All right, sir. . 

THE CHAIRMAN: The Board's staff has to make a determination of your 
property, as well as of the applicant's. That is determined by a comparison 
with the Surveyor's 600-foot survey, together with the Assessor's list show- 
ing the owners of this property. 

MR. OBERDORFER: Yes, sir 

THE CHAIRMAN: And from that, determination is made. The Board's 
staff still has to make it. Iam confused about what you wish done. 

MR. OBERDORFER: If I may speak on that problem, Mr. Chairman, as 
to how the Surveyor counts, particularly the property, that is a matter about 
which we will have to have an exercise of judgment. If that jodgment is exer- 
cised by the Board and not by the Surveyor -- 

THE CHAIRMAN: I am not clear on what you mean by that He can only 
count the number of square feet inside the radius. 


MR. OBERDORFER: Yes, sir. 
THE CHAIRMAN: That is, the Surveyor counts the real estate, but, then, 


the Surveyor doesn’t make the determination. I believe I am. correct, the staff 
makes the determination based on the evidence you furnish the Board. 

MR. OBERDORFER: But the Board is being furnished evidence also by 
the Surveyor. What we would like to have is an opportunity to review whatever 
records come from the Surveyor through your staff to you because that is 
evidence. 3 

MR. TYSON: Mr. Oberdorfer, the Surveyor will never produce any evid- 
ence to this Board in this or any other case -- you are the one that produces 
it from the Surveyor. The Surveyor never supplies us with any evidence here 
in any case unless he, of course, is subpoenaed for that purpose. 

MR. PAYNE: Mr. Tyson, all the Surveyor does is make the actual area 


measurements within the 600-foot radius. 
* * * * * * * * 
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MR. PAYNE: I don't see how Mr. Bindeman could oppose if -- as he prob- 
ably wanted to oppose -~- if something was not in evidence. 

MR. BINDEMAN: Precisely. Mr. Oberdorfer has a perfect right to put 
on whatever he chooses, if he claims more than 51 percent, but we are talking 
not now of what he might, or might not, have. I know he can't have 51 percent 
because almost 50 percent of the property is zoned commercial. The Act 
doesn’t say, “to use it,” the Act says, "guided by the zoning" as defined in the 
Zoning Regulations and shown on the official atlases of the Zoning Commission. 

Furthermore, Mr. Earnest made the statement last time that he would 
have 50 percent if you will classify the residents as owners. Iam not going 
to say a word further -- let’s shorten this by having Mr. Oberdorfer put on 
evidence of whatever he classifies, or chooses, then I will be in a position 
to object to it at the proper time. I think we are talking in a vacuum. 

MR. OBERDORFER: I think there is a great deal in what Mr. Bindeman 
says. I was talking, too, about the procedure. We will save this motion for 
another moment. 

MR. PAYNE: I don't think that is correct, Mr. Chairman. I think Mr. 
Oberdorfer, if he wishes to rely on 14(c), should be prepared with an Asses- 
sor’s list and a copy of a 600-foot radius plat in all fairness to the Board and 
the applicant here. 

THE CHAIRMAN: I see no basis for the motion known as "Number 3," 
either presenting it, or tabling it, or anything. 

MR. BINDEMAN: May I suggest that you withdraw it, Mr. Oberdorfer? 

MR. OBERDORFER: I don't want to withdraw it. I made it and want to 
keep it on there. I will pass and turn to something else for the moment. 

The one other motion which was made, and which I would like to renew 
and modify, if the Board should decide in these proceedings in favor of the 
applicant, that it announce its decision substantially in advance of the effective 
date so that whatever remedies are available to remonstrants can be preserved. 

* * * * * * * * 

THE CHAIRMAN: The Board has considered your 3 motions: One, we 

see no objection to Mr. and Mrs. Hornblower and Mr. and Mrs. Oberdorfer 
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joining the Palisddes' motion to strike in this case. However, the Board's 
action is to deny the motion on Number 2. I have here a question of -~ if I 
understand it correctly -- the motion is we have no right, if that is the word, 
to hear the case because of the lack of rules of procedure. The second motion 
is denied. On the question af notification, the Board will follow its procedure 
which has been normal, namely, letters to both sides would be posted at the 
same time in the same post office at the same hour being, as of this moment, 
unspe cified. 7 

I believe that answers your questions, Mr. Oberdorfer. | ‘May we proceed 
with the hearing, please? | 

MR. OBERDORFER: Mr. Chairman, three representatives of organiza- 
tions are here, and I ask your indulgence to let them appear very briefly. The 
first is Mrs. Conner of the Florence Crittenton Home. | 

MR. TYSON: Do you represent any of them? 

MR. OBERDORFER: No, sir. | 

MR. TYSON: I take it you will let them testify without any examination? 

MR. OBERDORFER: Yes, sir 

* * * kK K * * 


MRS. LEORA L. CONNER 
* * * * * * * * 


EXAMINATION 
* * * * * K * * 


BY THE CHAIRMAN; 
* * *€ * * * * * 


A. Iam here in my executive capacity -- Iam Leora L. Conner, Execu- 
tive Secretary of the Florence Crittenton Home and Hospital located at 4759 
Reservoir Road, Northwest. 

Q. All right, Mrs. Conner. A. I would like to read this, which is astate- 
ment of the position of our Board, and I had been officially delegated to pres- 
ent it when the application first came up relative to transferring the liquor 
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store at 5136 MacArthur Boulevard. 
Q Pardon me, are you going to leave a copy of that with us? A. Yes, 
I will. 
"When the application first came up relative to transferring the 
liquor store at 5136 MacArthur Boulevard to 4881 MacArthur 
Boulevard, the Execute Board of Florence Crittenton Home meet- 
ing April 4, 1958 and the Board of Managers meeting April 11, 
1958, reaffirmed its position of being unalterably opposed to the 
establishment of a liquor store in the vicinity of this Home and 
Hospital, instructing the Executive Director to register the 
Board's opposition whenever an application for such a store in 
our vicinity is filed. 
"The Florence Crittenton Home and Hospital is a charitable in- 
stitution which provides maternity care for the unwed mother and 
a rehabilitation center for young girls in need of such care. The 
surrounding environment is of great importance to the Home and 
Hospital and any enterprise which tends to detract from the ideals 
and the work of the Home is detrimental. The establishment of a 
liquor store in the vicinity would most assuredly be detrimental 
to the Home. 
*‘Many of the girls who become patients in this Home and Hospi- 
tal are here because of unfavorable factors in their home en- 
vironments and family relationships. It is our aim to give the 
girl a new experience in wholesome surroundings and under- 
standing treatment. If a liquor store exists in our vicinity we 
feel that new problems may arise which will make it more diffi- 
cult to achieve the goals for which we are working. 
"We respectfully urge that the current application for the trans- 
ferring of the liquor store now at 5136 MacArthur Boulevard be 
denied." 
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MR. TYSON: May I ask this question, Mrs. --? 

THE WITNESS: Conner. 

MR. TYSON: Mrs. Conner, how far is this Florence Crittenton Home 
from this store? | 

THE WITNESS: It is not within the 600 square foot radius, but it is on 
the edge of it and the girls -- the only place they can -- the only store that — 
they patronize is the drugstore which would be just on the other side. They 
would have to pass it to go to the drugstore. 

THE CHAIRMAN: How far would you judge the Home is from this location? 

THE WITNESS: I imagine, between a quarter and a half mile. is a few 
short blocks and, of course, we have girls aged from 12 to 43, and some af 
them are pretty immature. We just want to protect the environment as much 
as possible. 

THE CHAIRMAN: Mr. Bindeman? 

DIRECT EXAMINATION ! 

BY MR. BINDERMAN: | 

Q. Mrs. Conner, you are familiar with the fact that a liquor store is 
presently in existence at 5236 MacArthur? A. That's right. 

Q Your girls never get in that vicinity -- do your girls have off-ground 
privileges? A. Yes, sir, they go wherever they wish. : 

Q. So, they could go downtown or to other places? A. That's right. 

Q. But as far as you know of your own personal knowledge, has the op- 
eration of the business at 5136 had any adverse effect upon your Home? A. 
That is not the radius where the girls ever go. They go every day down to 
the drugstore, right next to this address. 

Q. But, as far as you know from your personal knowledge, has that op- 
eration had any adverse effect? A. Not that I know of. : 

Q. And the girls, if they wanted to, could go to 5136 MacArthur Boule- 
vard? A. That's right. 

Q And, as a matter of fact, they also go downtown, isn't that 50? A. 
That's right. 
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Q And if they wanted to buy liquor, they could buy it? A. I think it is 
not so much the question of purchasing, but with going back and forth with the 
presence of it, they might be going into it on the way. With this store, they 
would have to go back and forth, and we feel it is not desirable for very young 
girls to be coming in contact with some of the persons that might be attract- 
ed to this store. 

Q In other words, your objection is not based upon their buying any liquor 
at the store? A. That's right. 

Q.. And it is based, one of your objections is that people might accost 
them? A. That's right. 

Q. And you feel that objectionable people are more likely to come around 
that liquor store? A. That's my opinion. 

Q What hours are the girls allowed out? A. From anytime. 

Q At night? A. From 8:00 until 7:30. 

Q itn other words, during the daylight hours, usually? A. That's right. 


Q Would you not say that due to the commercial character of the 48- 


hundred block of MacArthur Boulevard there would be less chance --- 
x* ke * *€ *€* * * * 


Q -- of your girls being accosted in the daylight in such a well used 
block? A. I wouldn't say exactly "accosted." If you understood the nature 
of our work, the age of the girls, and the nature of the problems, you can see 

we are concerned with them. 

Q. I do understand your work, Mrs. Conner, and I have a great deal of 
respect for you and the people who spend their time at the Home. A. In fact, 
we don’t care for them to be where hangers-on of any kind are. We wouldn't 
want them to spend their time around a filling station, or anything like that. 
We just feel we want to protect them as much as possible until they get a lit~ 
tle better orientated and grown up. 

Q Iunderstand. Has the Home -- I will put it differently. Have you any 
personal knowledge of any adverse occurrence which has happened to the girls 
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in this block in which the liquor store proposes to locate? A At present, 
no, I haven't. 3 
Q. So, as far as you know, there hasn't been an adverse character in that 
block who has had an opportunity to accost these girls? A. Not that I know of. 
* * * *& * * * 
THE WITNESS: I don't know too much of that. This is a home sort of 
community drugstore, and as far as we know, it has been very well conducted. 
* * ke eK K OK OF | 
MRS, FRANK G. URBAN : 
** * * * *& & * 
EXAMINATION 
BY THE CHAIRMAN: 


* * * * K* &* KX * 
A. Iam Mrs. Frank G. Urban, U-r-b-a-n, 5515 Potomac Avenue, North- 
west. : 
Q.. And you represent? A. This is the Palisades Community Church. 


*x* *¢£ * * * © & * 


"The Church feels that it is in a very distasteful position with re- 
gard to the application for the transfer of a liquor license from 
5136 MacArthur Boulevard, N.W. to 4881 MacArthur Boulevard, 
N.W. for the following reasons: 
"1. If we vote in favor of the transfer it will then appear that we 
favor having a liquor store at 4881 MacArthur Boulevard, N.W. 
‘2. If we vote against the transfer it will appear that we want the 
liquor store at 5136 MacArthur Boulevard, N.W. : 
As a matter of fact, the Church opposes any liquor store on Mac- 
Arthur Boulevard, N.W. for reasons previously stated to the Alco- 
holic Beverages Control Board on numerous occasions. 

* * * * *& * K * : 

DIRECT EXAMINATION 





BY MR. BINDEMAN: 

* *£ * *€ ee K * 

Q. How far is the church from where the liquor store is now at 5136? 
A. Well, the church is just around the corner from it, the 54-hundred block, 
so, Officially, that would be 2 blocks, or 3. 

Q About 2 or3? A. 3, I guess. 

Q. How far would -- to your knowledge, would it be to 4881 to which the 
liquor store wants to transfer? A. Well, just subtract 48 from 54, about 6 
blocks, I suppose. 

Q@ Well, we have measured it and found from the church to 4881 itis a 
mile and 1/10. Would you say that is about right? A. I don't know. I haven't 
checked the blocks or location. Iam going by the number. 

Q So, that where the store wants to go is much further from the church 
than where the store is now, is that not correct? A. Well, that is correct. 

* *£ e+ * kK * e 

THE CHAIRMAN: I understand that the church opposes any liquor store 
anywhere on MacArthur Boulevard. 

*** * *£ € * * 


THE WITNESS: True. 
x * * * k * * 
THE WITNESS: Yes, my name is William Everett ~- E-V-E-R-E-T-T - 
at 4746 Berkely Terrace, N.W. - That is 4746 BERKEL Y - Berkely Terrace. 
* * * * * k * 
THE CHAIRMAN: How far is your home from this address, 4881 Mac~ 
Arthur Boulevard, N.W.? 
THE WITNESS: I would say about a quarter to half a mile. 
** *£ ke * KK * 


WILLIAM H. WATERS, JR. 
** * *¢ * * * * 


THE WITNESS: William H. Waters, Jr. at 4507 MacArthur Boulevard, 
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and I am president of the Hardy - H-~A-R-D-Y - Hardy Home and School As- 
sociation, which facility is located at Foxhall Road and Volta Place, N.W. 
* * * * kK Ok OF | 

THE WITNESS: Mr. Chairman, I should like to say briefly that our home 

and school association is in opposition to the proposed location. 
* * * * kK * OK 
DIRECT EXAMINATION 

BY MR. BINDEMAN: 

Q. Mr. Waters, we have measured the distance from the e Hardy School 
and 4881 MacArthur Boulevard, and found it to be a mile and a tenth, would 
you Say that would be about right? A. A mile and one-tenth, I would say it 
is in excess of a half a mile, tach i fs thee preci aecmi ot IT am not in 
a position to be specific. 

* * * kK Oe * 

Q. Would you know that that is incorrect, that mile and one-tenth, would 

you know that, Mr. Waters? A. No. | 


Q. Mr. Waters, the Hardy School is an elementary school, isn't it? A. 


Yes, sir. 
Q. Then I would gather it caters to children in about the five years of 
age group, to about twelve - is that right? A. Yes, it does. | 
* * * * * * * * 
REDIRECT EXAMINATION 
BY MR. BINDEMAN: 
x * * *£ * *£ * * , 
MR. PAYNE: Yes, Mr. Waters, is your appearance -" the result of 
any formal action which your association took? 
THE WITNESS: Yes, sir, my, or our association took formal action last 
fall. 7 
MR. PAYNE: On this application? 
THE WITNESS: On the matter of the application in the area, any appli- 
cation in the area. 
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THE CHAIRMAN: But no specific action as to this specific transfer at 
this time? 

THE WITNESS: We took action in connection with Mr. Bassin's appeal. 

MR. BINDEMAN: I don't follow that answer. 

THE CHAIRMAN: Appeal. ~ What appeal? 

THE WITNESS: Well, I may have used the improper word, but Mr. Bas- 
sin’s previous request. 

THE CHAIRMAN: Do you mean the one that was withdrawn? 

THE WITNESS: Yes, sir. 

* * * *€ * * * * 


ROBERT L. ROBINSON 
* * * £+ * * * * 


THE WITNESS: Robert L. Robinson, 4438 Volta Place, N.W. - V-O-L-T-A. 
x *x**xe*ex* * * 


THE WITNESS: I am president of the Foxhall Community Association. 
* * *¢ * * *€ K * 

We feel, first, that there is no need for a liquor store within our area, 
or within this area, and also that the liquor store would not be conducive to 
the type of residential area which we now have. 

I speak today, not as a result of a formal meeting of the association, but 
of a meeting of the executive committee of the association, and as I say, we 
have historically been opposed to the issuing of a license, the one that has 
now been issued, and as the executive committee, we feel that we remain un~ 


changed in our feelings. 


* * * * *& * © 


DIRECT EXAMINATION 


BY MR. BINDEMAN: 
** *£ * * &€ * * 


Q In other words, you would prefer to have it in a less accessible area? 
A. I would, yes. 





135 


Q. And you think it will serve the public interest? A. I think the pub- 
lic interest, the overall public interest, that the less to be used would be the 
better. | 
Q. Are you opposed to the use of alcoholic beverage, whiskey? A. As 
_a matter of principle, I am. : 

* *£ *£ * kK * K * | 
Q. This situation is outside your jurisdiction? A. Yes, it is 900 feet 
outside our jurisdiction. 
* * * * *€* * * * 

BY MR. OBERDORFER: 

Q. Mr. Sherwin, will you state to the Board your occupation? A. Iam 
in the real estate business, property management. 

Q. For whatfirm? A. H. L. Rust Real Estate. : 

Q. And what is your job there? A. Property Manager. 

Q. Of what kind of property? A. Real estate asa waale, apartments, 
houses, stores. 

Q. Residential and commercial. A. Residential and commercial. 

Q. How long have you occupied and lived in the place ¥ you gave as your 
address? A. Eight years, going on nine. 

Q. And you own it? A. And I own it. 

Q.. And how long have you lived in the city of Washington? A. All my 
life, I have lived in Washington all my life. 

Q. Do-~ A. Do you want me to tell you how many years ~ 48 years. 
(Laughter). 

Q. Are you a member of the Palisades Citizens’ Association? A. I 
have been yes, sir, for eight years. 

Q. Have you had any duties in connection with the aseociztlon’s position 
in these proceedings? A. I don’t know as to how about duties. I have been 
working on the various committies that have opposed liquor licenses in the 
past, such as membership, securing names and affidavits against it. 

Q. Have you secured or circulated petitions in connection with this 
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particular application? A. I did, sir. 

Q. Mr. Sherwin, I show you a sheaf of documents. Would you identify 
them collectively, and then identify each one? ‘A. Well, as a group here that 
covers ~- 

Q. And describe the documents to the Board? A. These are objections 
by the property owners and the tenants in the community. They have covered 
the 600 foot area and outlying streets adjournim that 600 foot area within two 
or three blocks. I secured some people, I forget their names, and a lot of 
them I got myself. Various people that I gave them to went around ard secured 
the names from the property owners or the tenants, as the case may be. 

The names of the people that did secure them are on the top of them. 

As they turnedthem back to meI wrote this (indicating) on there. The others 
were collected by myself. 

Q. Did these petitions indicate which signers are owners of property 
and which are signers ~ which of the signers are tenants? A. Yes, they did, 
and I, for several reasons I would like to ask the Board a question as to the 
types of petitions ~ one or two questions as to the types of petitions. One 
says objections of property owners and the others just simply said objection 
petition and in both cases they had down residents or owners and some of the 
people that took these around, I don't know which would say, or who confused 
who, but if I handed you both sheets and said I would like for you to sign 
opposing the liquor license at such and such an address, the nan would tae 
them and he wrote or would put his name down on one of the other as objecting 
to the license, but they are the one of them, one owner and the residents, or 
the other which gives the person. 

THE CHAIRMAN: Well, Mr. Sherwin, these forms clearly state their 
purpose; the one says under Section 14(c) of the District of Columbia Act, and 
the other says objections under Section 14(a-5). And under Section 14(a-5), 
this form prescribed by the Commissioners under the Alcoholic Beverage 
Control Act, which validates them for legal recording, which denies the Board | 
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any discretion at all unless they are on 14(c) forms. Then they fall under the 
14(a-5), as indicated in the phraseology. 

MR. OBERDOR FER: Mr. Chairman, I would like to reviiark that I offer 
those petitions for identification, these several documents. So that we may 
proceed. 

THE CHAIRMAN: Do you want to show them seameeai want to mark them? 

MR. OBERDORFER: Yes, I wondered if you wanted to mark them. 

THE CHAIRMAN: I mean they mark themselves really. 

MR. OBERDORFER: All right, sir. You can separate ran if you wish 
into the two classifications. 

(Said petitions were offered to counsel for exaicinstion) 

MR. BINDEMAN: Mr. Chairman, I have no objection to these petitions 
being considered by the Board for the specific purpose for which they are 
entitled: namely, 14(a-5) appropriately, and 14(c) appropriately. And I would 
like the opportunity at the noon recess to go over the 14(c) specifically, as to 
what they are, in view of contention by counsel. 

THE CHAIRMAN: I presume Mr. Oberdorfer has no objection to that? 

MR. OBERDORFER: No, sir. Mr. Chairman, I am constrained to make 
one request and that this has gotten to be an ugly word around here, but it is 
in the form of a motion - a motion for which I would like to state the following 
predicate. 

A number of these signers are the owners of property I believe within a 
600 foot radius, who have signed as owners, identifying themselves as owners, 
identifyirg the lot they own and expressing their opposition to the granting of 
this license. I respectfully move that the signatures of such owners be honored 
as expressing opposition under Section 14(c). 

THE CHAIRMAN: Would you read the rest of 14(c) now to the Board? 

MR. OBERDORFER: You mean read the statute? 

THE CHAIRMAN: In other words, if I understand you, you are asking us 
now to change the regulations, the Commissioners’ Regulations. 
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MR. OBERDORFER: Let me see where this says that. 

THE CHAIRMAN: It is under 14(c). 

MR. OBERDORFER: Look at pages 20 and 32 of the Act. 

"Except in the case of a retailer's license Class "C", Class "D" or 

a license issued under Section 11(1) of this Act, to be issued for a hotel 

or club, or a retailer's license Class "B" or Class "E", no place for 

which a license under this Act has not been issued and in effect on the 

date the written objections hereinafter provided for are filed, shall be 

deemed appropriate if the owners of a majority of the real property 

within a radius of six hundred feet of the boundary lines of the lot or parcel 

of ground upon which is situated the place for which the license is desired, 
shall, on a form to be prescribed by the Commissioners and filed with the 

Board, object to the granting of such license." 

I assume there is a regulations published, a regulation prescribing 
this form? 

MR. TYSON: You have just read it. 

MR. OBERDORFER: No, that says the Commissioners prescribed the 
regulation. 

THE CHAIRMAN: That is the Form 14(c), that is the form. 

MR. OBERDORFER: In that case, Mr. Chairman, I further move that the 
remonstrants be privileged to obtain evidence in the form prescribed, by re- 
circulating this petition, where the owners had, very inadvertently, signed on 
the wrong form. Because this is, in fact, an expression of their desire and 
the difference between the forms is not such. I submit, that they should be 
denied their rights on a mere technicality of form to sign. These people are 
determined. 

THE CHAIRMAN: Mr. Oberdorfer, it is a most unusual request, it seems 
to me. How can we change the re gulations? If you good people heard that, 
we can‘t change that, neither by motion or otherwise. 

MR. OBERDORFER: In the event you are unable to recognize this as a 
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petition in the form authorized, I pray --- 

MR. TYSON: Prescribed. 

THE CHAIRMAN: Prescribed, not authorized. It says "shall and not 
"may," 

MR. OBERDORFER: -- that we be given opportunity to have these redone 
on the proper form. 

THE WITNESS: Mr. Chairman, I would like to make a stateme tt, if I 
may. ! 
THE CHAIRMAN: The Board denies the motion unanimously. 

MR, OBERDORFER: Mr. Chairman, I offer these in evidence, with the 
request that we be privileged to withdraw them long enough to photostat 
them before, or at the appropriate time to have them photostated? 

THE CHAIRMAN: Well, you can photostat them after we get through with 
them here, and this is another unusual request, it seems to me. 

You now want to take the evidence out and have it photostated, even before 
we get it, but as to how long we will need it, we do not know. We cannot furnish 
you with the evidence heretofore submitted. You can make a: record of the 
names if you wish. 3 

MR. OBERDORFER: We want - I am familiar with other | ciebeiing in 
other proceedings, Mr. Chairman, where the evidence is offered, and counsel 
is given the privilege long enough to withdraw it and to make copies af it. 

MR. BIND EMAN:; I have never heard of such a thing. Once evidence is 
admitted, it becomes the evidence of the court or tribunal, and I have never 
heard of being permitted to withdraw it. Once the Court is finished with the 
evidence, certainly the counsel can withdraw and have it photostated or do 
whatever he wishes. | 

I certainly object to it. I think counsel is presumptious. | 

MR, OBERDORFER: Would we be privileged to have access, while it is 
under consideration, so that we may examine the names? | 

THE CHAIRMAN: Mr. Oberdorfer, I know what you are going to say. 
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This Board must be satisfied, when weighing the evidence, this evidence. We 
are not required by law, to have to sit down and have you tell us what to do 
or think. 

MR. OBERDORFER: I am not -- 

THE CHAIRMAN: I think it is presumptious to suggest it. 

MR. OBERDORFER: I have no intention of being presumptious. 

THE CHAIRMAN: Do you want to look at these, after the staff has finished 
studying and analyzing that difference? If you want to look at it then -- 

MR. OBERDORFER: I understand the Board denies my request to inspect 
these documents while they are in the Board's possession? 

THE CHAIRMAN: Yes. Motion denied. 

MR. OBERDORFER:. Denies my request? 

THE CHAIRMAN: Yes. You can now, or at recess, Mr. Oberdorfer, 
you can make a record of the number of pages, or the actual names, or the 
approximate number of pages. 

THE WITNESS: There are twenty. 

BY MR. OBERDORFER: 

Q. Mr. Sherwin, have you made a count of the signatures of those ex- 
pressing this opposition to the granting of this license? A. There is twenty 
pages here, and a total of 437 signatures. 

THE CHAIRMAN: 437? 

THE WITNESS: Yes, sir. I have them marked on each, each individual 
page. 

THE CHAIRMAN: May I ask you, Mr. Sherwin, whether each person on 
there signed for himself or herself? 

THE WITNESS: Yes, sir. 

THE CHAIRMAN: That is, no doubles, no duplications? 

THE WITNESS: No, sir, ~ yes, sir. 

THE CHAIRMAN: No "Mr. and Mrs." -- éach person signed for himself? 

THE WITNESS: Either the Mr. or the Mrs. signed it. 
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THE CHAIRMAN: I was merely asking you a question Hoon the signa- 
tures. : 

Q. Mr. Sherwin, I show you a documer, and ask you if you can identify 
it? A. Yes, sir 

Q. What is that? A. It is a plat of the District Building, showing the 
400 feet radius of the store concerned, and the location. 

Q. Have you made remarks on this plat? A. Ihave. © 

Q. Could you explain what these remarks signify? What does the green 
on it mean? A. Well, that is marked out, pencilled out. . 

Q. In what other color? A. In green, except for this one, which we 
tried to erase, because the man withdrew. That is Square 190, lots 3 and 4, 
and the man signed for the lots and before this hearing notified me he Ind 
sold them and didn't feel any responsibility, of keeping them on there. So 
that is why these are disfigured. We tried to erase it. 

In checking these lists af the Board, of the owners, we marked them off 
on here, and we, where they said "owner," I took the lot and square, and I 
took the list and marked them on it and checked them on it. 

Q. And you say itis marked? A. It is, and the owner with a check, it is 
apartment houses, as I did not secure the owner's name, but we secured the 
tenants in the apartments. One apartment building that you will find, both 
the two, the owner has signed for it, and the tenants, or both. 

These that are left which did not have signatures on, and these it is 
marked green, we have the signatures on these (indicating said petitions), 
and if you are familiar with citizen associatim work, not being a lawyer or 
attorney or a person that does this every day in the week, you can readily 
under stand why a group of people wouldn't know your interpretations you 
put on the act, act 1, or act 2, or act 3. 

Q. Let me continue, Mr. Sherwin. 

Do I understand that on this plat that these lots which are marked in 
green or black pencil are lots, which you speak to, which you have the signa- 
tures of the owner? A. That is right, sir. 
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Q And on the petitions previously offered in evidence? A. That is 
right. 

Q And that lots, with respect to which there is no coloration, are 
merely a red "TIT" or "C," you do not have the owner's signature? A. That 
is right. 

Q. And that on the lots where you have it signed "t," you have a signature 
of “tenant?” A. Of tenant, yes. 

Q. Icall your attention specifically to parcel 10/49, which is marked with 
at." Would you identify that parcel? A. Thatis the Esso Service Station. 
The man owns and leases it with the Standard Oil Company. He signed against 
it. That is commercial, commercial property, but he owns the lease with the 
Standard Oil, and he objected to it, so he signed our petition objecting to it. 

Q Have you made a calculation of the square footage between the 600 
foot radius marked on this map? A. Well, -- 

MR. BINDEMAN: I object to the question, because Mr. Sherwin has said 
he is not qualified. I don’t know what this gets us. 

MR. OBERDORFER: He is qualified to make a calculation. 

THE CHAIRMAN: May I ask, Mr. Oberdorfer, what guesswork will do 
us. We still have to relate it, and rely on the actual calculations of the Sur- 
veyor's Office. What he says here this morning in respect to that would be 
purely conjectural and hazardous. 

How did the gentleman sign on this? How was the signature made on this? 
He says he is the leaseholder? Did he sign as a leaseholder, or did he just 
write down the name and address? 

THE WITNESS: He signed with a name and address. 

MR. CHAIRMAN: I understood you to say he, having the lease, or being 
the holder of the lease, he signed in objection. How did he sign? That is my 
question? As a leaseholder, so that the name can be identified as such? 

(Said petitions were examined by witness at this time for above-men- 
tioned signature.) 
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THE WITNESS: Let's see - he signed as lessee - "lessee." 

THE CHAIRMAN: All right. Thank you. ; 

MR. OBERDORFER: Mr. Chairman, I am offering to prove by this wit- 
ness that he made a calculation, the calculation shows the square footage 
and according to his calculation was approximately 735,000 Square feet, 
and that he has square signatures, from owners, of 425,000 square feet, on 
most of that application. 

MR. BINDEMAN: I object. It makes no difference what he has. The 
que stion depends on many factors which I needn't enumerate, which are es- 
sential for any 14(c) case. - But which are essential for any 14(c) case. 

MR. TYSON: In his calculations, Mr. Oberdorfer, that you just indi- 
cated, that is the 725,000 square feet, would the name of this 10/49 ~ the 
Esso Service Station appear ? : 

MR. OBERDORFER: It would not appear. It is 435. 

THE WITNESS: We did not put it down in the owners, nor did we put it 
down in the apartments. 

THE CHAIRMAN: May I ask this question? What purpose does this serve, 
Mr. Oberdorfer? Do you propose to offset the Surveyor's figures with this 
calculation? Mr. Sherwin has not been qualified as that, he has been quali- 
fied as a real estate person. I might qualify that and I might go so far as 
to say as to calculations, one of these perhaps we may say - What I am try- 
ing to get at, we would still have to rely on the other figures, but we would 
be glad to accept and receive here this morning what you have there, but it 
would not be binding upon the Board. | 

MR. OBERDORFER: I think there is confusion, since I want to withdraw 
it. 

THE CHAIRMAN: My feeling was that you were senting ht 
evidence. 

MR. OBERDORFER: The Chairman has suggested, ace sometime s 
inadvertently, that I, or the people I represent, who object, are trying to 





replace the Board. 

THE CHAIRMAN: It is the Board's responsibility, with our own judgment. 

MR. OBERDORFER: All we are trying to do, Mr. Chaiman, is two things: 
one, to give you the benefit of what work we have done, cru’ though it may 
be, and in giving you this evidence we think in this kind of proceedings it 
is evidence, and in taking this line, there is a whole range of things. Mr. 
Ernest was asking the same thing. 

Just as 2 matter of being a lawfully constituted body, of making decisions 
of the citizens’ rights, that the Board makes that decision on those Tights with 
respect, as we, as interested parties, have an opportunity to participate. 

We don’t want to usurp the various functions. We certainly don't want to 
usurp the Board's function, but I respectfully submit whenever you have a 
hearing on the people's rights, we can only offer evidence. We can only 
get evidence. 

MR. TYSON: On that point, Mr. Oberdorfer, on that point, would you 
suggest that this would be evidence to be considered by the Board, and if it 
was to be accepted, by the Surveyor's Office-- 

MR. OBERDORFER: Mr. Tyson, you, as a tryer of fact would weigh 
any conflict which developed between the evidence offered by Mr. Sherwin 
and evidence, if it be evidence, offered by the Surveyor, but you are to test 
it, Mr. Sherwin's evidence, perhaps an ex parte exhibit of the Surveyor. I 
would say that is wrong. 

THE CHAIRMAN: Well, what sort of evidence are we supposed to 
accept? 

The statute says very clearly that the property the Surveyor takes it 
from, certain wards, according to the latest Atlas of the zoned property. 

Now, are you challenging that, challenging the accuracy of what the Surveyor -- 

MR. OBERDORFER: I would like to have the privilege of using it, going 
upstairs and getting the map for you and giving it to you, so you can check it, 
and get the Assessor's list. 
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THE CHAIRMAN: Will you please, so that we may have the information. 

MR. OBERDORFER: If I may have the indulgence of the Board? 

THE CHAIRMAN: We don't want a map that is all marked up like that. 
We couldn't hand that back and ask him to calculate on that. 

MR. OBERDORFER: We thought that would be a help, Mr. Chairman, 
in helping your staff or whoever that may be who makes the calculations. 

I don't think that is an ex parte exhibit. 

MR. TYSON: That is the only trouble with something like that, Mr. 
Oberdorfer, that your organization, the Palisades Citizens Association 
might be constrained to believe that this is an absolute fact. 

MR. OBERDORFER: No, sir. 

MR. TYSON: So that being so, -- 

MR. OBERDORFER: That not being so, that we have no: objection, you 
can knock out anything not being an absolute fact. 

MR. TYSON: I want to be fair about your objection. I want you to be 
fair with the Board. As far as the 400 foot radius plat, as presented, it is 
to be prepared in the manner and means and must be in compliance with the 
statute, I don't know ~ nor will we know, until the Assessor's evaluation of 
this square footage of this information (indicating on the 600 foot radius plat) 
- Iam talking about these, now. 

For instance if we say that you have indicated on the plat that you have 
the signatures of the owner to this particular area, and you would include the 
whole square footage - can’t you see where that would give us a false picture. 

For instance, in your 725,000 feet, it may be the entire lots of this person 
who has opposed it, whereas it is just a little corner of it. 

MR, OBERDORFER: I understand it. In our crude way, we have tried 
to give you and your staff and the Surveyor -- 

MR. TYSON: I suggest then, Mr. Oberdorfer, instead of introducing and 
proffering that as this is, would you prefer to have the radius. Paap of the 
area, including the protestants, and so on? : 
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THE CHAIRMAN: Mr. Oberdorfer, we normally accept information of this 
kind and type, but not specifically as evidence. We are using now a court 
interpretation of what constitutes evidence. I believe, sir, you are an attorney 
of sufficient experience to know that that is not competent evidence before 
the Board. It is useful and pertinent information which we will be glad to 
receive. 

MR, OBERDORFER: I will be glad to offer it in any form tha the Board 
will receive it. 

THE CHAIRMAN: As Chairman of the Board, I can't accept it as evi- 
dence; as Chairman of the Board I will accept it as helpful information. 

MR. TYSON: I think we can accept is as only a proffer of evidence. 

MR. BINDEMAN: And possibly it be given such weight as the Board 
deems - only such weight as the Board deems upon its examination. 

MR. TYSON: That, in our endeavors, deems it ~~ that is right. 

MR. OBERDORFER: Off the record, please. 

(An off-the-record discussion was had at this time.) 

MR. PAYNE: I think, Mr. Chairman, that this may be received for the 
assistance of the Board. 

THE CHAIRMAN: We have accepted it for what it is worth. 

MR. OBERDORFER: Mr. Chairman? 

THE CHAIRMAN: Yes. 

MR. OBERDORFER: Mr. Chairman, may I resume for a series of ques- 
tions with Mr. Sherwin? 

THE CHAIRMAN: Yes, go ahead. 

BY MR. OBERDOR FER: 

Q. Mr. Sherwin, I address your attention to an objection petition on Form 
Number 14(a-5). Is that your signature up in the upper lefthand corner? A. 
Yes. 

Q. This petition was one which you yourself circulated? A. Yes. 

Q. And this signer - take for example this one - what is that name 


a 
147 


(indicating)? A. Well, it looks like Carolyn Killefer - K-I-L-L-E-F-E-R 
- however you pronounce it. 

Q. When you presented that - when you presented that petition to the 
Killefers, did you indicate to them that they were in the 600 foot radius? 

A. No, sir, I didn’t. 

Q. Were these photos of MacArthur Avenue, which I have here -- 

MR. BINDEMAN: What was his answer? 

MR. OBERDORFER: He did not. 

@ Could you identify for me (indicating on the plat) - could you identify 
for me the persons you obtained - the signatures of the persons which you 
obtained within the 600 foot radius? A. Mr. Hornblower, and this is his 
piece of property right here (indicating on said plat) in the 600 foot radius. 

Q Can you indicate to him if he was within the 600 foot radius? 

MR. TYSON: Is this under 14(a)? ! 

MR. BINDEMAN: Mr. Chairman, I don't know what this line of question- 
ing gets us? It would seem to me Counsel has offered petitions in support 

of his case. I don't know what he is trying to do now except to try to detract 
from his petitions. 

THE CHAIRMAN: I had somewhat the same feeling. It seems to me if 

_you had offered them and they were received without objection by counsel -- 

MR. OBERDORFER: I was attempting to get a fuller explanatioa. I 
thought a fuller explanation was in order. 

THE CHAIRMAN: As you know, the Board's staff makes . very careful 
study and analysis of all petitions, whether by owners or by residents, 
whether commercial or residential, and that is the means by’ which the Board 
must make its decision and be satisfied with the proper conclusions, abide by 

all the terms of the statute, and the evidence submitted in the public hearing. 

MR. SHERWIN: These are submitted in opposition to this. As you can 
see, it is a sizeable number of them, and later I would just like to say that this 
is no easy job and many a weekend and many a night was put into this thing 
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for the sole purpose of letting everybody in the area know that the liquor 
application was in effect; they had a choice of opposing it or going on with it, 
whatever they saw fit todo. And it is not an easy thing for an individual or 
an organization such as the Palisades Citizens’ Association to put in the time, 
and these petitions are all in objection to it. 

MR. TYSON: May I ask, Mr. Sherwin, were you the only member of the 
Association that was sent out to do this work? Are you the sole member 
of the organization that was set out to do this work? 

THE WITNESS: To secure these signatures, yes. They asked for volun- 
teers and I immediately volunteered. 

MR. TYSON: You were the only volunteer, and you volunteered? 

THE WITNESS: And I volunteered, yes, sir. 

THE CHAIRMAN: Are there any further questions? 

MR. BINDEMAN: I have no questions of Mr. Sherwin. 

THE CHAIRMAN: Are there any other questions of Mr. Sherwin? Apparent- 
ly not. Thank you, Mr. Sherwin, you may step down and be excused. 

(Witness excused.) 

MR. OBERDORFER: In their presence and in your presence, I would 
like to request the opportunity of examining these, without objection, on the 
conditions stipulated? 

MR. BINDEMAN: Yes, sir. 

THE CHAIRMAN: Are there any others to be heard in opposition, to 
be heard in opposition to the granting of the application of this transfer? 

As I hear no further objections, we will close the protestants’ side 
and rest for a lunch period and will proceed with the applicants’ side then 
at one-thirty in this room, and this continues to be a public hearing here, 
and you are all welcome to come and stay here, or leave as you wish. 

Wher eupon, 

(At 12:33 P.M., the hearing in the above-entitled matter was adjourned 

for the luncheon recess, to resume in the same room at 1:30 P.M.). 
End of take 2 - hew ~ 12:33 p.m. 
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AFTERNOON SESSION 
TUESDAY, JULY 15, 1958 -- 1:30 P.M. 


MR. PAYNE: Mr. Wise will be in directly. He stopped for just a second. 

THE CHAIRMAN: We will wait just a little while. ! 

(Mr. Wise entered the hearing room shortly thereafter. ) 

*_ * x* * &* KX KX KF * 

A. Aaron Bassin, presently located at 5136 MacArthur Boulevard, Narth- 
west. 3 
Q. And are you and your wife, Ruth Bassin, the owners as tenants by 
the entirety of the majority of the stock in the corporation known as "Mac- 
Arthur Liquors, Incorporated?" A. We are. | 

x * * *&* KK Ke K 

Q Mr. Bassin, since when have you operated the business known as 
MacArthur Liquors at 5136 MacArthur Boulevard? A. on“ to 4 months 
now. | 

Q. And are the premises at 4881 MacArthur Boulevard presently oc- 
cupied? A. No, it’s vacant. 

* * * * &* * *&* © * 


Q Would your move to 4881 be beneficial to you and to the community? 
* * * * * * * OF | 





A. It is my opinion that it would be both beneficial to me e and the com- 
munity I service. ! 

Q. First, would you give the general reasons why you believe that to 
be afact? A. Well, Iam moving from, like to me, a lightly commercial 
area where there is very little foot traffic to an area that is considered a 
large shopping area that has foot traffic and other retail stores already 
bringing traffic to the area. Iam moving from the so-called “going to work" 
side of the street to the "coming home" side of the street. The present store 
where I am located now is very difficult to see until you are right up upon it. 
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Q. I would like to have you state briefly the various points, and I would 
like to go in detail on these points. What are the parking facilities? A. In 
my opinion it would be much better at 4881 than you could possibly have at 
5136. 

Q. Now, which location is further from the church, and the recreation 
centers? A. 4881. 

Q. And at which location would it be easier for a customer to buy all of 
his needs? A. There is no question about it being 4881. 

Q Let's take it in detail, and first of all, with respect to your point that 
it is a more commercial area at 4881. 

If the Board please, I apologize for going into things which you are fami- 
liar with as the nose on your faces, but we have to have a record, and I will 
try to be brief. 

Very briefly, would you compare the commercial establishments at 4881 
with the commercial establishments at 5136? A. Well, on the entire Mac- 
Arthur Boulevard there are only 4 chain stores in operation; three of those 
chain stores are immediately surrounding my proposed application to 4881. 
Where I am presently located, I have a veterinarian and a shoemaker only 
surrounding me. 

Q. And is the rest of the block occupied by residences? A. To the tip 
end of the block there is also spot commercial. 

Q Have you measured the frontage in feet of the commercial in the 48- 
hundred block and the commercial frontage in feet in the 51~hundred block? 
A. Yes, I have. 

Q. Would you give us what the frontage is? A. Well, going from the 
theatre to the Gulf Gas Station, whi ch is a running foot only of the connected 
commercial stores and not those in back -~ in this 4881 you have some in 
back -~ but just a straight running foot, it is 810 running feet. 

MR. TYSON: At 4881? 

THE WITNESS: Of which 4881 is part of. 
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BY MR. BINDEMAN: 

Q, And how many running feet is there in the 51-hundred block 2. A. 
Well, in the 51-hundred block, Mr. Bindeman, where I am 1 now, there is only 
48 feet, then you have residences, and at the other end there is another 50 
feet at the far end, almost a block away. 

Q. So, even if you combined both in the commercial area in which your 
store is located in the 51-hundred block to that almost a block away, how much 
commercial would you have? A. About a hundredfeet. 

Q. And that’s compared to what? A. 810. 3 

Q. Let me explore very briefly the parking facilities at the two loca- 
tions. What facilities are available for parking in front of the iumenioets store? 
A. Just the street itself. 

Q. And what restrictions, if any, are in the street in front af you? A. 
Only my street is one -~ one hour parking, I believe; no real restriction on 
that street. | 

Q. Is there a bus stop almost in front of you? A. There is a bus stop 
to the corner, and very near the front of my location. | 

Q. And is there a parking problem with the bus stop? A. Yes, sir. 

Q. Is there any off-street parking available? A. There is nothing 
available. 

Q. What do people do with respect to parking their automobiles to pur- 
chase liquor in your store? A. They have to park on the other side of the 
street and then cross MacArthur Boulevard. That is also ae asi It is 
very dangerous, in my opinion. 

Q. Where else do they park? A. They occasionally double park, or 
go further up the street, way up the street. 

Q. And do they park inthe bus stop? A. Yes. 

Q. Have you seen cars ticketed because of traffic violations? A. Since 
I have been there, there have been two tickets. : 

Q. Now, with respect to 4881, what facilities for off-street parking would 
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you have? A. Well, again, you have the straight MacArthur Boulevard, but 
I have a letter authorizing me to have parking facilities for approxima tely 
10 cars in a gas station which is only 20 -- only separated by one store, my 
store, the drugstore and the gas station. 

Q Were arrangements made with that gasoline station? A. Ihave a 
right for 10 cars. 

Q. When you say “you,” are you talking about yourself personally, or 
your customers? A. My customers. 

Q How many cars will be allowed to park in that station by your ar- 
rangement? A. Approximately 10. 

Q Is that paper which you have in front of you an agreement by the 
owners of the gas station that they will permit you to have customers parking 
on their facilitv? A. It is. 

Q And are the owners Messrs. Brodsky and Weitz? A They are the 
lessees of the station, not the owners. | 


MR. BINDEMAN: I offer this in evidence, if the Board please. 
MR. OBERDORFER: No objection. 
THE CHAIRMAN: Received. 


(Applicant's exhibit, identified as an 
agreement for parking facilities, re- 
ceived in evidence.) 

BY MR. BINDEMAN: 

Q Now, in addition to the off-street parking facilities which you would 
have in the gas station, are there any other off-street parking facilities 
available in the immediate neighborhood of your proposed location? A. 
Well, the Safeway parking lot is -- it is not my lot, but I am assured by my 
customers that they use the Safeway parking lot. 

Q How far is the Safeway parking lot from your proposed location? A. 
Around 50 or 75 feet from my location. 

Q Is that a large lot? A. It is one of the largest that the Safeway has. 
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Q. Would you have any knowledge how many cars that lot could accom- 
modate? A. This is strictly a guess -- over 150 cars. 

Q. Which means there is ample room on that lot? A. ‘Tha lot is hardly 
ever filled by the shopper s. 

Q. Now, Mr. Bassin, are you aware of the fact that at the original appli- 
cation of this corporation for a liquor license there were very strong protests 
from the Palisades Church and the community because of the proximity to a 
school and recreation center? A. Iam aware of that. 3 

Q. And have you, at my request, made a measurement of the distance be- 
tween the church, the school and the recreation center, and » two locations 
in which you are concerned? A. I have. | 

Q. First of all, with respect to the recreation aed where is that located 
with respect to your present location at 5136? A. Itis imubediately to the 
rear of my store. 

' Q And do the backs almost abut? A. The backs abut. 

Q. Now, measured by distance around the front, how far is it from your 
store at 5136 to the recreation center? A. Using only my speedome ter on 
my automobile and not measuring the footage, I find it to be a tenth of a mile. 

Q Now, did you also measure the distance of that recreation center to 
4881? A. Yes, I did. | 

Q. And what is that distance? A. 8/10'sofamile. 

Q. So, that is 7/10's of a mile further away? A. Right. 

Q. Did you measure the distance of your present location to the Palisades 
Community Church? A. I did. 

Q. What is the distance to 5186? A. 4/10'safa mile, | 

Q. What is the distance to 4881? A. 1 and 1/10's miles. 

Q. So, we get approximately 7/10's of a mile further, is that correct? 

A. Yes. | 

Q. Now, how about the Francis Scott Key School, is that on there? A. 

Yes. | 

Q. What is the distance to 5136? A. 2/10's of a mile. 
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Q. What is the distance to 4881? A. 5/10's of a mile. 

Q. So, at your proposed location it would be 3/10's of a mile further, is 
that correct? A. Yes, sir. 

Q. Now, did you also measure the distance from the Hardy School to 
4881 MacArthur Boulevard? A. To 4881, yes, I did. 

Q. And what is the distance from the Hardy School to 4881? A. 1 and 
1/10 miles. 

@ Now, because of the fact the Hardy School is east of 4881, it would be 
further 2way from your present location by 7/10 of a mile; would you tell 
us what the measurement is? A. 1 and 8/10 of a mile. 

Q. All right, Sir. Now, in every case except the Hardy School your pro- 
posed location would be substantially further than your present location, is 
that correct? A. That is correct. 

Q. Now, Mr. Bassin, with respect to your comment on the concentration 
of stores at 4881, did you ever watch customer traffic outside of the 48- 
hundred block of MacArthur Boulevard. A. I have did it many times. 

Q Did you talk with the various merchants in the block? A. I have. 


Q. As the result of your observation and your conversations, have you 
formed any opinion as to the number of customers who visit that center there 
a week? A. I have. 

Q. Would you tell us what thatis? A. In talking with the merchants that 
are there already, it is my opinion and their opinion that there are 18,000 
people per week shopping in the existing stores that are now there. 


Q. And that, of course, includes repeat customers -- the same persons 
come back? A. Let's say that it does. 

Q. Now, Mr. Bassin, did you, at my request, make a study as to where 
your delivery customers came from who order merchandise from your loca- 
tion at 5136? A. I did. 

Q. Now, how were you able to make that computation? A. Well, when 
we send out a deliver we write a slip, a receipt, one to give to the customer 
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and one to check our delivery boy in, and I have kept the slips of my deliveries. 

Q. Do you have the slips with you here? A. Yes, I have. 

Q. You don't write out a ticket forthe ordinary ee who comes in 
to buy a bottle of whiskey? A. No, I don't. 

Q. So, you don't get a ticket from the average customer who comes in 
to buy less than the amount regnined of you to keep except a register receipt, 
is that right? A. Right. | 

Q. So, your computation would be based mainly on your detivery tickets ? 
A. Only on delivery tickets. 

Q. Allright. Now, let's draw a line at 4881 MacArthur Boulevard. Would 
you tell us whether your customers come east of 4881 in the main, or do they 
come west of 4881? A. The customers in the main, or majority of the custo- 
mers, and it's almost a 2 to 1 ratio, come east of 4881. 

MR. PAYNE: You mean come from east. 

THE WITNESS: Come from east. 

BY MR, BINDEMAN: 


Q. And that's what the ratiois,2to1? A. Yes, sir. | 
Q. So, would it be correct to say most of your delivery customer s come 
east of 4881? A. There would still be a number of people closer to 4881, 


but I only counted and passed 4881. 

Q In other words, you included in the ratio against sacle any customer 
who lived west of 4881, <ven those that may be closer to 4881 than to 5136? 
_ A. That's right. 

MR. BINDEMAN: Is that clear, Mr. Chairman? Have I made myself 
clear ? 

MR. CHAIRMAN: I think so. 

THE WITNESS: I drew a line --- 

BY MR. BINDEMAN: 7 

Q. Your line was at 4881, and then you took it right to the east, being 
the larger percentage, and everything to the west, or left, would be against 
you, and even then you got a 2 tol ratio? A. That's right. 
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Q. Mr. Bassin, I show you some 12 or 15 letters received by you, and 
addressed both to you and the ABC Board, and will ask you where you obtained 
those letters? A. All of them with the exception of 3 were brought in volun- 
tarily to the store. 

* «= &*k *&©§ & & KX * 

MR. BINDEMAN: Then, I offer these in evidence, and would like to read 
excerpts from each one, Mr. Chairman, if I might. I will be brief. 

R. L. Holiday writes to the ABC Board: 

"The genuine citizens of the Palisades area highly resent the foolish 
display being put on in the name of the Palisades Citizens Association. 

“Eandreds of us live in the Palisades area who want it known that we are 
not part of their ‘crackpot’ ideas. We haven't been able to put a stop to it. 

“Our fondest wish is that you put the liquor store where it belongs." 

A letter from Edward W. Peifer: 

"Iam a resident of the Palisades area of northwest Washington, D. C., 
and I reside directly across the street from where Mr. Bassin desires to 
locate his liquor store. 

“Durirg the past several months I have been approached three times by 
petitioners who wanted me to sign petitions opposing Mr. Bassin’s store. 

I asked the petitioners, *Why should I oppose a liquor store?" Not one of 
the petitioners could offer any reason except that parking space is limited 
in the location under question. This sounds like a very weak reason to me. 

"I not only do not oppose Mr. Bassin's store, but I think that a gentleman 
of his caliber would be an asset to this neighborhood." 

A letter from Frederick R. Pettis: 

"I believe the new location is the proper site for a liquor store. Its 
present location is more of a residential area than the heavy commercial 
area in the 4800 block of MacArthur Boulevard. 

“From discussions with my neighbors and friends, I believe an over- 
whelming majority of them would prefer the new location." 

A letter from Donald V. Brown: 

"Having been in business in this neighborhood for the last 25 or more 
years, I cannot see why a first class and orderly liquor store would be out 





of order. 

"T hope it is approved." 

A letter from William D. Yonce: 

"To satisfy my own curiosity I made a personal survey ot the homeowners 
in the area immediately surrounding the 4800 block to find out their sentiments 
on the liquor store transfer. | 

“TI found a vast majority are in favor of the proposal, but that quite a few 
had signed against it for reasons that shocked and disgusted me. These 
people were visited and revisited by signature solicitors that actually shamed, 
scared and threatened them into  mlgning. In some cases ey actually signed 
to get rid of them. 

."T live within 150 feet of the new application, and have no fear of the store 


being there. 

"Tfeel that — who are against it have a perfect right to object, — 
to for ceably impose their wishes on others is disgraceful. I certainly hope 

that the Board under stands how few disgusting people we have in our area 


and do not judge our entire area by such a minute group." 

A letter from Albert Martens. He says: 

"If the liquor store is moved to the 4800 block of MacArthur Boulevard 
persons can do all their shopping in one stop as there are plenty of parking 
facilities there, and there will be no traffic tie ups." 

. The copy of Mr. Perry's letter the Board already has. ‘The letter of 
Raymond Regan: | 

"I have been building homes in the Palisades area for several years. 

I have a $90,000 investment in this project. It is inconceivable to me that the 
new store is going to devalue my property. It is my firm belief that furthering 
the commercial area enhances the value of the residential area. 

*Put me strongly on record of favoring the transfer." 3 

A letter from F. F. Sommers: 

“Having aapecee at the above liquor nine, I have determined thai a 


| 
' 
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petition is being circulated within the MacArthur Boulevard area against 
‘another application for liquor stor e.' 

"In fact, I find out the application is merely for the above store's trans- 
fer to the MacArthur shopping area, something all of the people frequenting 
both the shopping area and the jiquor store are definitely for. I have come 
across several people who, because of misleading wording, have signed a 
petition they are greatly in favor of defeating. You action would be appreciated.” 

And then, unsolicited, Mr. Bassin received a copy of letter signed by a 
“John H. Davis" to the Palisades Citizens Associa ion, addressed to Mr. Nich- 
olson, President. Mr. Davis says: 

"Dear Sir: 

"In recent months your Newsletter has urged that I join you in protesting 
various applications to prevent the establishne nt of a liquor store. 

“Each of these announcements have assumed that it was self-evident 
why such an establishment's application should be protested. It is by no means 

self-evident to me, and you have written nothing in your Newsletter to enlight- 
| en me on the subject. 

"Why should Mr. Bassin's application be protested? Is it the Palisades 
Citizens’ Association desire to establish some kind of local prhoibition in 
the area? Are you attempting to restrict the drinking habits of your neighbors 
by making the procurement of liquor as inconvenient and difficult as possible? 
I don't know your motives. 

"Prohibition was repealed in 1933. The sale of alcoholic beverages is 
a legitim ate business, and the location of a liquor store in neighborhood busi- 
ness areas seems to me to be a completely reasonable action. Why shouldn't 
this area have a liquor store, and why shouldn't it be located in the vicinity 
of supermarkets, drugstores, service stations, etc. for the convenience of the 
one-stop shopper. 

"What do you expect to gain for the people living here by protesting the 
establishment of a licensed liquor store at 5881 MacArthur Boulevard? Are 
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you a cat's paw for some established liquor dealer elsewhere, perhaps in 
Georgetown? Frankly, I don't understand what you are up to, or why. 

"Incidentally, I do not know Mr. Bassin, have never met him, and I 
am a nondrinker and would not patronize him in any even a 

And, lastly, a letter from Alan M. Ferguson, who lists that he owns 15 
parcels of real estate within the immediate area, some af which are directly 
across the street from this store, and he says: 

"I would like to state that I have no objection to a retail liquor store 
being situated on MacArthur Boulevard, across the street from the above 
proverties. 

Yours very truly, ! 
Alan M. Bergeson! 

BY MR. BINDEMAN: | 

Now, Mr. Bassin, have you with you the other letters which you solicited? 
A. Yes, I have these three. 

Q. What do these three represent? A. People that live or own ground 
within the 600-foot, but don't live there. 

Q. Now, first of all, did you make any general solicitation of signatures 
in support of your application? A. Idid make same. 

Q. Well, did you make any solicitation outside of the 600-foot area? 

A. No, none at all. 

Q. Why did you not make solicitations at all outside of the 600-foot area? 
A. My sole purpose of getting signatures was to determine if the Association 
got 51 percent. 

Q. Aside from that, why did you not solicit outside of the 600-foot area? 
A. My understanding is that you are not required by law to get signatures. 

Q. And that was in accordance with advice by your Counsel? A. My 
Counsel. 

Q. And that’s by the Board calling attention to the Statute which does not 
compel an applicant to produce signatures in support of his applic ation, is that 


160 


correct? A. That's right. 

Q But you did make some solicitation within the 600-foot area? A. Very 
small. 

Q. For what purpose was that? A. Just to determine whether they could 
have a 51 percent case. 

Q. And after you made the solicitation and obtained some signatures, and 
in view of the commercial classification, the commercial zoning classification 
of property within the 600-foot, what conclusion did you reach? A. I saw no 
way possible they could get 51 percent. 

Q. And, therefore, you stopped? A. Yes. 

MR. BINDEMAN: I offer these three in evidence, if the Board please. 

* * * * *£ * * * * 

MR. TYSON: We must, necessarily, determine whether it is an applica- 
tion for transfer, or whether it is an operation to harrass. We believe it is 
an application for transfer, and harrassment is something that has been in- 
dicated in the letters; very seldom, you yourself, know the source indicat- 
ing they have objected to the various liquor stores. It is the same thing in 
other words. 

* * * *€ * * * & & 
MR. TYSON: May I make an observation ~~ this is on the record. 

As far as harrassment, you should have known the Board receives all 

sorts of letters, and you should also know that the Board is composed 

of members who, at least reason the question. In the Board's mind, 

also, is whether or not the person is within the bounds of the limits of 

the Act itself in all regards and its operationthereto, and in the same 

Manner because somebody in getting up to oppose adds a lot of adjectives 

in opposition, it makes no difference than the ordinary opposition. To the 

contrary, if somebody supports an applicant, however he does it, by saying 
or criticizing somebody, because it comes down to it, it means no more. 

It is just -- shall we say -- "a vote" in favor of the applicant, however 

strongly it is worded, and doesn't carry any weight with the Board, one 

way or the other. I just want to make that clear. Go ahead now, please. 

AT 2:32 P.M., COUNSEL PROCEEDED TO ARGUMENT, AFTER WHICH 

THE HEARING WAS CONCLUDED. End Take #8- gmh, 2:32 P.M. 
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RULES OF PROCEDURE 


ALCOHOLIC BEVERAGE CONTROL BOARD 
OF THE DISTRICT OF COLUMBIA 


1. All applications for licenses shall be addressed to "Secretary, 
Alcoholic Beverage Control Board, Washington, D.C." 

2. Such applications shall be legibly inscribed either by typewriter or 
in ink, and shall in all cases be sworn to before a notary public. 

3. No application will be considered by the Board which does not enclose 
the duplicate receipt for the license fee of the Collector of Taxes and a 
photograph of the premises for which the license is sought. 

4. The Secretary to the Alcoholic Beverage Control Board shall give 
to each application a number, which number shall be entered upon the appro- 
priate permanent record of the Board, and the Administrative Assistant shall 
route the application to the various departments whose duty it is to inquire into 
the facts surrounding the application. The Administrative Assistant stall keep 
such record of the routing of the application as shall be — to de- 
termine its whereabouts at any time. : 

9. The advertising of the premises shall be done by the official designated 
by the Commissioners of the District of Columbia to perform such function, 
and the Administrative Assistant to th Board shall spread copies of such 
advertisements upon the minutes of the Board. 

6. The advertisements shall set forth a "return date" én or before 
which all protests against the granting of the licenses shall be filed and on 
which day a definite time shall be set for the hearing of the protest. 

7. The Administrative Assistant shall notify all protestants, individually 
or through the organization they ne as to the date when protests are 
to be heard. i 

8. The protestants shall have the right to open and close the argument. 

9. After hearing all protestants and all parties appearing in favor of 
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the granting of the license, the Board shall, in the exercise of the discretion 
vested in it by Congress, and at its earliest convenience either grant or 
refuse the license. The protest or approval of no one individual or organiza- 
tion shall carry any more weight in the consideration of the Board than 

shall the protest or approval of any other individual or organization which 
may assume the opposite side of the argument. 

10. The procedure in the matter of the applications for the renewals 
of licenses shall be exactly the same as in the case of original applications, 
except that the duplicate receipt for the payment of the license fee need not 
accompany the application for renewal, but such payment must in any case 
be made before the 15th of the month before which the new license shall be- 
come necessary (or January 15th of the old license year), and with the further 
exception that no photograph need be filed. 

11. No public hearing shall be held in the case of any application as to 
w hich there is no protest. 

12. In hearings on citations where a single defendant is represented by 
more than one attorney, such attorneys shall select one of their number to 
hear the case and only one shall be heard in argument. 

13. The Board may grant a rehearing in the case of any application, 
within its discretion, provided, however, the application for the rehearing, 
which must be in writing, shall set forth new and pertinent evidence by affi- 
davit, which evidence was not available at th time of the original hearing 
or shall set forth a materi2l error by the Board in the course of its delibera- 
tion and consideration of a case. 

14. There shall be no continuance granted in the matter of the hearing 
of protests, except when the Board is unable to assemble the majority of its 
members, or form some other unusual circumstance when it may seem to the 
Board that the best interests of all parties shall be served only by granting 
a continuance. In all cases, application for continuance of such hearings shall 
be in writing and shall be filed at least 24 hoursin ladvance of the hearing, 





the continuance of which is asked. 
Citations | 

15. Copies of all citations shall be served by registered mail, return 
receipt requested, upon all licenses cited before the Board for any offense 
whatsoever, except in the case of an informal warning, when service by 
registered mail shall not be required. 

16. All witnesses in the case of citation shall be supoenaed by duly 
qualified officers of the Metropolitan Police Department. _ 

17. Any motion for a rehearing in the case of a citation shall be in 
writing, and shall be filed within four days from the date of | the hearing, 
and such motion must set forth by affidavit newly discovered and pertinent 
evidence which was not available at the time of the original hearing, or any 
facts tending to show that the Board erred in its judgment. The filing af such 
motion shall be sufficient to stay action of the Board's judgment until a final 
decision is rendered. : 


Appeal 


18. Any appeal to the Board of Commissioners of the District of Colum- 
bia must be filed within ten days of the hearing af the citation or within ten 
days from the hearing of the motion for a rehearing, or if rehearing is 
granted, then within ten days from the date of the rehearing, if such motion 
be filed. | 


Continuances 

19. An application for continuance must be in oiditiine and shall be pre- 
sented to the Board at least 24 hours in advance of the hearing which itis 
desired to continue to another date. ! 

20. In computing any period of time prescribed or allowed by those 
rules, such time shall be computed exclusive of the date on which the 
request is made and shall not include any Sunday or legal holiday, and any 
Saturday sHiall count in such computation as afullday. 


October 15, 1938. 
EMW:ldm 





164 


October 15, 1938. 

At a meeting of the Board today the following were present: 

George W. Offutt William P. Meredith 

Agnes K. Mason Executive Secretary 

Isaac Gans Herbert K. Schollenberger 

Chief Inspector 

Edward M. Welliver 

Assistant Corporation Counsel 

The following rules of procedure were discussed: 

1. All applications for licenses shall be addressed to "Secretary, 
Alcoholic Beverage Control Board, Washington, D. C." 

2. Sach applications shall be legibly inscribed either by typewriter or 
in ink, and shall in all cases be sworn to before a notary public. 

3. No application will be considered by the Board which does not enclose 
the duplicate receipt for the license fee of the Collector of Taxes and a photo- 
graph of the premises for which the license is sought. 

4. The Secretary to the Alcoholic Beverage Control Board shall give 
to each application a number, which number shall be entered upon the appro- 
priate permanent record of the Board, and the Administrative Assistant 
shall route the application to the various departments whose duty it is to 
- inquire into the facts surrounding the application. The Administrative As- 
sistant shall keep such record of the routing of the application as shall be 
necessary to determine its whereabouts at any time. 

5. The advertising of the premises shall be done by the official desig- 
tated by the Commissioners of the District of Columbia to perform such 
function, and the Administrative Assistant to the Board shall spread copies 
of such advertisements upon the minutes of the Board. 

6. The advertisements shall set forth a "return date" on or before 
which all protests against the granting of the licenses shall be filed and on 
which day a definite time shall be set for the hearing of the protest. 
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7. The Administrative Assistant shall notify all protestants, individually 
or through the organization they represent, as to the date when protests are 
to be heard. 

8. The protestants shall have the right to open ami close the argument. 

9. After hearing all protestants and all parties appearing in favor of the 
granting of the license, the Board shall, in the exercise of the discretion 
vested in it by Congress, and at its earliest convenience either grant or re- 
fuse the license. The protest or approval of no one individual or organization 
shall carry any more weight in the consideration of the Board than shall 
the protest or approval of any other individual or anRmnieiine which may 


assume the opposite side of the argument. 

10. The procedure in the matter of the applications — the renewals of 
licenses shall be exactly the same as in the case of original applications, 
except that the duplicate receipt for the payment of the license fee need not 
accompany the application for renewal, but such payment must in any case be 
_ made before the 15th of the month before which the new license shall become 


necessary (or Januaty 15th of the old license year), and with the further ex- 
ception that no photograph need be filed. 

11. No public hearing shall be held in the case of any application as to 
which there is no protest. 

12. In hearings on citations where a single defendant is eee by 
more than one attorney, such attorneys shall select one of their number to 
hear the case and only one shall be heard in argument. | 

13. The Board may grant a rehearing in the case of any application, 
within its discretion, provided, however, the application for the rehearing, 
which must be in writing, shall set forth new and pertinent evidence by 
affidavit, which evidence was not available at the time of the original hearing 
or shall set forth a material error by the Board in the course ? Of its delibera- 
tion and consideration of a case. 
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14. There shall be no continuance granted in the matter of the hearing 
of protests, except when the Board is unable to assemble the majority of its 
members, or for some other unusual circumstance when it may seem to the 
Board that the best interests of all parties shall be served only by granting 
a continuance. In all cases, application for continuance of such hearings 
shall be in writing and shall be filed at least 24 hours in advance of the 
hearing, the continuance of which is asked. 

Citations 

15. Copies of all citations shall be served by registered mail, return 
receipt requested, upon all licensees cited before the Board for any offense 
whatsoever, except in the case of an informal warning, when service by 
registered mail shall not be required. 

16. All witnesses in the case of citation shall be subpoenaed by duly 
qualified officers of the Metropolitan Police Department. 

17. Any motion for a rehearing in the case of a citation shall be in 
writing and shall be filed within four days from the date of the hearing, and 
such motion must set forth by affidavit newly discovered and pertinent evi- 
dence which was not available at the time of the original hearing, or any 
facts tending to show that the Board erred in its judgment. The filing of 
such motion shall be sufficient to stay action of the Board's judgment until 
a final decision is rendered. 

Appeal 

18. Any appeal to the Board of Commissioners of the District of 
Columbia must be filed within ten days of the hearing of the citation or within 
ten days from the hearing of the motion for a rehearing, or if rehearing is 
granted, then within ten days from the date of the rehearing, if such motion 
be filed. 


Continuances 
19. An application for continuances must be in writing and shall be pre- 
sented to the Board at least 24 hours in advance of the hearing which is 
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desired to continue to another date. ! 

20. In computing any period of time prescribed or allowed by these 
rules, such time shall be computed exclusive of the date on which the request 
is made and shall not include any Sunday or legal need and any Saturday 
shall count in such computation as a full day. 

On motion duly made, seconded and carried the sforegoing rules of 
procedure were adopted. : 

On motion it was unanimously 

RESOLVED that no policy or rule of the Board may be altered or changed 
in any respect save by the unanimous consent of all members of the Board. 

RESOLVED that a policy shall be considered as one course of action 
which has been duly voted on by the full Board and sia on the Minutes 
by the Board. 

RESOLVED that no photograph is required in transfers of license where 
there is no further business, the meeting, thereupon, on motion, adjourned. 

/s/ Margaret H. Davis, 
Secretary | 


[Filed August 8, 1958] | | 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
PALISADES CITIZENS ASSOCIATION, INC., et al : 
Plaintiffs : : 
Mi * Civil Action No. 
FRANK E, WEAKLY, et al : 2082-58 
Defendants 7 


AFFIDAVIT OF DOROTHY L. ALBERT 
DISTRICT OF COLUMBIA, SS: 


Dorothy L. Albert being first duly sworn on oath according to law, 


i 
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deposes and says that she has been employed by the Alcoholic Beverage 
Control Board for a period of ten years and during the last four years 
has been the Executive Secretary of such Board; that on Tuesday, August 
5, 1958 at 9:52 o’clock A. M. she handed to the attorney for MacArthur 
Liquors, Inc. a class "A" Beverage License, which had been approved by 
the Board for issuance on July 29, 1958, and which permitted such 
licensee to conduct its beverage business at premises 4881 MacArthur Boule- 
vard, N. W. That at that time, and before she handed to such attorney 
the license for such premises, such attorney delivered and relinquished 
to her the class "A" beverage license which had theretofore been issued 
for premises 5136 MacArthur Boulevard, N. W. and such latter license 
was thereupon immediately cancelled by the Board and the licensee was 
instructed to close up his premises at 5136 MacArthur Boulevard, N. W., 
immediately, because under the law it could not do business at both 
addresses. 


/s/ Dorothy L. Albert 
Dorothy L. Albert 


SEAL 
Subscribed and sworn to before me this 8th day of August 1958. 
/s/ Adam A. Giebel 


Adam A. Giebel 
NOTARY PUBLIC, D.C. 
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ALCOHOLIC BEVERAGE CONTROL BOARD 
Confidential Report : 


TO: THE ALCOHOLIC BEVERAGE CONTROL BOARD 
MacArthur Liquors, Inc. ) App. #211 
4881 MacArthur Blvd., N.W.) Ret. “A” 


RE: Persons signing petitions protesting and consenting to issuance of 
A.B.C. Class ‘‘A’’ license to the above address. | 
OUT 600’RA- 600’ RADIUS 
DIUS BUT IN & NEK HBOR- NO 
IN 600? RADIUS NEIGHBORHOOD HOOD TOTAL COUNT 


Owners-Renters Owners Renters 


PROTESTING: 
Persons sign- | 
ing petitions 49 0 70 8 ! 6 
TOTAL 49 78 127 6 
30 Residential Lots Protesting. ...... 17% 
144 Lots. For and/or neutral | 
(Including 36 Commercial Lots). . . . .; 883% 
Total Lots in Radius - 174 : 
594,323 Total Footage in Radius 
144, 694 Total Protesting 
449,629 Consenting and unopposed. : 
/s/ JAMES L. DARBY 
Assistant Chief Inspector 
JLD /my : 
7/29/58 


ALCOHOLIC BEVERAGE CONTROL BOARD © 
July 29, 1958 


TO: THE ALCOHOLIC BEVERAGE CONTROL BOARD 
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MacArthur Liquors, Inc. ) App. #211 
4881 MacArthur Blvd., N.W.) Ret. ‘‘A”’ 


RE: Persons signing 14A5 and 140 Forms protesting to the issuance of A.B.C. 
License, Class ‘‘A’’, Neighborhood bounded by Potomac Avenue on the 
south, north on Hutchins Place to MacArthur Blvd., east on MacArthur 
Blvd. to 47th Place, north on 47th Place to Foxhall Road, west on 
Foxhall Road to Calvert Street, south on Calvert Street to 49th Street, 
south on 49th Street to Ashby Street, south on raamiel Street to Potomac 


Avenue. 

In Neighborhood 

But not in Radius - Protesting 

Form 14A5 - Owners -- 162 

Form 14A5 - Renters -- 123 

Form 14-C - Owners -- 119 

Form 14-C - Renters -- 8 

TOTAL 412 
Letters of Protest a? 
The Palisades Community Church - - - - - 7/14/58 
Mrs. James W. Drysdale - - -- ----- 5/5/58 
Charles and Georgia Lippert - - - - - - - 5/5/58 
The Florence Crittenton Home - - - - - - 7/15/58 
Recreation Department, D.C. - ----- 3/28/58 
Mount Vernon SeMinary - -------- 5/2/58 
Frank S. Phillips, Inc. ---+------ 7/15/58 (Protesting 4883 and not 4§ 
Frank 8. Phillips,Inc. ---- ---- - 5/5/58 " MacArthur) " 
Letters of Consent 

R. L. Holiday-------+-+-+--+--- No Date 
Edward W. Peifer---------+--- 4/26/58 
Frederick R. Pettis ----------- 5/3/58 
Donald W. Brown - -------+--+--- 5/3/58 
William A. Younge ----------- 5/3/58 
Albert Mailers «<= e8 oe <=2© <5 se ses No date 
RayMond Regan- - ----------- 4/16/58 
F. F.SoMMers - --------+-+-+-- 4/26/58 
John H. Davies -------+-+------ 3/27/58 
Alan M, Ferguson- ----------- 5/9/58 
Charles E. Perry -------+---+--- 4/24/58 


Mrs. Matthew E.Conahue - - ---- - - 5/29/58 











Eugene LaPorte- ------------ 4/29/58 

Formant Realty Co. - ---------- 5/2/58 

Joseph Bradley & Jacob Weitz - - - - - - - 4/15/58 
/s/ JAMES L. DARBY 
Assistant Chief Inspector 


ALCOHOLIC BEVERAGE CONTROL BOARD 
July 29, 1952 
TO: THE ALCOHOLIC BEVERAGE CONTROL BOARD : 


MacArthur Liquors, Inc. ) App. #211 
4881 MacArthur Blvd., N.W.) Ret. ‘A’? 


RE: Unit count of houses in neighborhood, bounded by Potomac Avenue on the 
south, North on Hutchins Place to MacArthur Boulevard, east on MacArthur 
Boulevard to 47th Place, north on 47th Place to Foxhall Road, west on 
Foxhall Road to Calvert Street, South on Calvert Street to 49th Street, 

South on 49th Street to Ashby Street, south on Ashby Street to Potomac 
Avenue. 


On July 23rd and 24th, 1958, Inspectors William W. Brinson, William O. 
Woodson, Frank E. Flanagan and Christian Whittingham, made a survey of the 
above neighborhood for a total of 340 houses and five apartments , total apart- 
Ment units 47. 

Total apartMent units and houses, 387. 
In order to deterMine the nuMber of adults in this area, the forMula 2.4 
was used, resulting that approxiMately 929 adults in the area, 

After the analysis of signatures subMitted to this Board, with reference 
to the transfer of this license, it revealed a total of 412 persons signed petitions 


in protest. (Both Section 1445 and 14C Forms). 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PALISADES CITIZENS ASSOCIATION, INCORPORATED 
a corporation, | 
5120 Fulton Street, N. W. 
Washington 16, D. C. 
Plaintiff No. 1 


and 


ANN TURNER WHITE 
4838 W Street, N. W. 
Washington, D. C. 


Plaintiff No. 2 
and 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
LOUIS F. OBERDORFER and ) 
ELIZABETH W. OBERDORFER ) 
4828 W Street, N. W. ) 
Washington, D. C. | 
Plaintiff No. 3 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


vs. C. A. No. 
FRANK E. WEAKLEY 

ALAN W. PAYNE 

JAMES G. TYSON 

Members of the Alcoholic Beverage 

Control Board of the District of 

Columbia 

District Building 

Washington 4, D. C. 


Defendants No. 1 


MACARTHUR LIQUORS, INC. 

a corporation 

5136 MacArthur Boulevard, N. W. 
Washington, D. C. 


Defendant No. 2 


AFFIDAVIT. 

AARON BASSIN, being first duly sworm according to law, on oath deposes 
and says as follows: 

1. I and my wife, Ruth Bassin, are the majority stockholders of MacArthur 
Liquors, Inc.; Iam the President of said corporation and the manager of the 
liquor business conducted by said MacArthur Liquors, Inc. 3 

2. MacArthur Liquors, Inc. has heretofore conducted a liquor business at 
5136 MacArthur Boulevard, N, W., (hereinafter referred to as "5136"). On 
March 14, 1958, said corporation filed application to transfer said license to 
4881 MacArthur Boulevard, N. W., (hereinafter referred to as "4881"); that 
said premises 4881 is located in a commercial shopping center which is com- 
posed of three chain stores, being< Safeway Store, an Arcade Sunshine Laundry 
outlet and a Peoples Hardware Store; that in addition thereto, said shopping 
center contains a drug store, a barber shop, a gasoline station and the Mac- 
Arthur Theater; that premises 5136 is loc ated in 50 running feet of stores, 
that 4881, to which the defendant corpomtion seeks to transfer is located in 
810 running, feet of stores, so that 4881 is a much more commercial area 
than the area surrounding 5136 and is a more proper place to locate his 
liquor license; that in addition thereto, there are no parking facilities at 5136 
so that any automobile attempting to discharge passengers in front of the 
store must either park at the curb or in the event of lack of parking space, 
must double park; that the area surrounding 4881 has off-street parking 
facilities, including the Safeway lot with facilities for approximately 150 auto- 
mobiles and in addition thereto, defendant MacArthur Liquors, Inc. has made 
arrangements with the gasoline station, which is one store away, tha its 
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customers may park on said gasoline station while making its beverage pur- 
chases; that the testimony at the hearing hereof was that the approximate 
customer count for said shopping center at 4881 was 18,000 customers per 
week so that said shopping center is the largest single shopping center along 
MacArthur Boulevard and in fact, the only large single shopping center in 
existence along said Boulevard. 

$3. That hearing was held on said application to transfer on July 15, 1958. 
On August 5, 1958, I was notified by the office of my attorney, J. E. Bindeman, 
that a letter had been received from the Alcoholic Beverage Control Board 
(hereinafter referred to as the "Board") advising that the application to transfer 
said Class"A” liquor license from 5136 to 4881 had been approved. I was 
advised that I could obtain the license to do business at 4881 at any time upon 
surrender of the corporation's license to do business at 5136. 

4. I thereupon went to the office of the Board, surrendered the license of 
the corporation to do business at 5136 and was thereupon given the license 
permitting the corporation to do business at 4881. 

5. Immediately thereafter I went to the new place of business at 4881 and 
began the job of transferring all of the fixtures, equipment and stock in trade 
from 5136 to 4881. I obtained the services of various workmen to help effect 
such move, including electricians, fixture company, refrigeration mechanics, 
laborers and two trucks with movers. 

6. Prior to the signing of the Restraining Order herein, on August 6, 1958, 
I had removed substantially all of the business fixtures and equipment from 
5136 and moved and installed same at 4881. This removal included the 
following: 

a. Dismantling and removing from 5136 various and extensive 
refrigeration equipment, including 27 running feet of refrigerated cases; 

and installing same at 4881. 
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b. Dismantling and removing from 5136 approximately 75 running 
feet of wood shelving and installing same at 4881. In several cases such 
shelving had to be cut and altered in order that it might fit its new location. 

c. Dismantling and removing various electrical fixtures from 5136 and 
assembling and installing same at 4881. 

d. Removing from 5136 cash register, two counters, display material, 
billing machines, sign marking displays, portable delivery equipment and 
various business records, and installing same at 4881. 

7. In addition to the above, all of the telephone facilities at 5136 were dis- 
connected and moved to 4881 and service reinstated at such premises, 

8. I also had removed, merchandise and stock in trade from 5136 to 4881 
in an amount of approximately Eighteen Thousand Dollars ($18,000.00). 

9. Prior to the execution of said Restraining Order, I had completely ter- 
minated business at 5136 and was doing a complete business at 4881. 

10. I estimate the cost to date of removing the furniture, fixtures and 
stock in trade from 5136 to 4881 will approximate. Three Thousand Dollars 
($3,000.00). 

11. If the status quo existing on August 6, 1958, oT to the execution of 
the Restraining Order is not retained, and the defendant, MacArthur Liquors, 
is restrained from conducting its business at 4881, it will suffer irreparable 
injury and loss. 

12. The removal of the shelving, fixtures and sical from 5136 to 
4881 resulted in various paneling at 5136 being ripped and shelving altered 
as aforesaid so that the cost of dismantling said equipment at 4801 and 
reinstating same at 5136 in order that business might be resumed therein 
would greatly exceed the cost of original moving. | 

13. The transfer from 5136 to 4881 disrupted the business. If the corp- 
oration is required to cease doing business at 4881 and retransfer and move 
back to 5186, it would not only again disrupt the business, but would create 
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confusion in the minds of various customers, since they would be ncertain as 
to the location at which the business was located and same caild adversely 
affect the good will and receipts of said business. 

14. If I do not move all of the fixtures and equipment back to 5136 pending 
a decision herein, I would be even more prejudiced and adversely affected, 
since I would be attempting to do business with skeleton facilities and without 
benefit of refrigeration and display, both of which are essential to any operation 
of a beer and liquor business. But, if I did retransfer my fixtures and equip- 
ment to 5136 pending a decision herein, and the court ultimately found for the 
defendant, additional expense would be involved in retransferring said business 
again back to 4881. 

15. The corporation heretofore entered into a contract with Arcade Sun- 
shine Laundry, former tenant of 4881, that in consideration of it vacating said 
premises, defendant would pay to Arcade Sunshine Laundry, the sum of 
Thirty-two Hundred Fifty Dollars ($3,250.00) comlitioned upon the approval by 
the Board of defendant's application to transfer. Said Board having approved 
said application and defendant having assumed possession of 4881, it may well 
have assumed liability under such contract. 

16. Any loss of business occasioned by defendant corporation at this time 
would seria: sly affect my financial position. I have had to borrow money to 
finance the operation of the business and the loss of even the week-end business 
seriously affects and hampers me. I would estimate that my being closed on 
Thursday, Friday and Saturday at 4881 after moving thereto, would result in 
a loss of at least Thirty-five Hundred Dollars ($3,500.00) from business. 

That the loss of such revenue may well result in the inability of the corp- 
oration to pay its current bills due liquor wholesalers and that under present 
AEC law, my inability to pay bills of liquor wholesalers could result in my not 
being able to purchase additional merchandise so that same could ultimately 
result in the closing of my business and irreparable injury and harm to me. 

/s/ Aaron Bassin 
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[Filed August 9, 1958] AFFIDAVIT 


Comes the affiant, FRANK S. PHILLIPS, and having t been duly sworn 
deposes and says: 

1. I have been in the residential real estate sales and development 
business in the District of Columbia since September 1922. 

2. Iam the developer of the subdivision known as "Berkeley" which 
lies between 48th Street and Foxhall Road, N.W., north of U Street, N.W. 

I have had considerable experience in the valuation of real estate and in 
appraising the effect on existing real estate values of changes in adjacent 
and nearby real estate uses. 

3. I have observed many cases where real estate values in a particular 
neighborhood have quickly and permanently deteriorated following a single 
change in the character of the use made of adjacent real estate. 

4, Iam personally familiar with the residence at 4828 U Street, N. W., 
owned and occupied by Mr. and Mrs. Louis F. Oberdorfer and, in fact, I was 
the agent in the sale of that property to the Oberdorfers in 1949. I am also 
familiar with the property owned in the 4800 block of W Street by Mrs. 

Ann Turner White. 

5. Iam also familiar with the very small "spot" zoned shopping center 
in the 4800 block of MacArthur Boulevard and I am familiar with the es- 
sentially residential character of this small shopping center in the context 
of the overwhelmingly residential neighborhood surrounding. This little 
shopping center serves the residents of Berkeley which I developed. 

6. It is my opinion that the introduction of a liquor store at 4881 Mac 
Arthur Boulevard, N. W., would permanently depreciate the value of the prop- 
erty above-mentioned owned by Mr. and Mrs, Oberdorfer and by Mrs. White. 
The Oberdorfer and Turner properties lie substantially less than 600 feet 
(actually between 250 and 425 feet) from 4881 Mac Arthur Boulevard, N. W. 
Even a temporary operation of a liquor store at 4881 Mac Arthur Boulevard, 
N. W. would cause permanent injury and damage to these properties because 
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the mere temporary operation of a liquor store there would affect and 
diminish the character of the neighborhood in the public mind angl, there~- 
fore, affect and permanently diminish the value of the Oberdorfer and Turner 
properties. 

/s/ Frank S. Phillips 


District of Columbia, SS: 
(SEAL) _ Subscribed and sworn to before me this eighth 
day of August, 1958. 


/s/ Joseph H. McAllister, Jr. 
Notary Public, D. C. 


{Filed August 9, 1958] 
AFFIDAVIT 


CARL R. BURNS, first a ving been duly sworn says: 

1. That he is an attorney in the office of LOUIS F. OBERDORFER- 

2. That on or about April 2, 1958 he telephoned the office of the 
secretary of the ALCOHOLIC BEVERAGE CONTROL BOARD and asked 
the secretary for a copy of the rules and regulations required by section 
14(b) of the Alcoholic Beverage Control Act to be prescribed by the ABC 
BOARD for the guidance of remonstrants at hearings before the BOARD. 
The secretary said she knew of no such rules or regulations. 

3. On or about April 2, 1958 he telephoned the office of the 
Corporation Counsel of the District of Columbia and asked for a copy of 
the rules and regulations required by section 14(b) of the Alcoholic 
Beverage Control Act to be prescribed by the ALCOHOLIC BEVERAGE 
CONTROL BOARD. The person with whom he talked told him that he knew 
of no such rules and regulations. 

/s/ Carl R. Burns 
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o 


Subscribed and sworn to before me on this 7th day of August, 1958. 


/s/ Irene Kollar 
Notary Public 


My Commission Expires June 14, 1960. 
(SEAL) 


[ Filed Aug. 9, 1958] 
AFFIDAVIT 
I, EDWARD PAWLICK, first having been duly sworn say: 

1, Iam a law clerk in the office of Louis F. Oberdorfer. 

2. That at 12:30 noon on August 8, 1958 I asked Mrs. Albert, secretary 
of the Alcoholic Beverage Control Board, if I could look at a copy of the 
rules and regulations that are used by that Board in conducting their hear- 
ings. She first referred me to the Alcoholic Beverage Control Regulations 
promulgated by the D. C. Commissioners, but when she was informed that I 
wanted to see rules and regulations issued by the Board, she told me that 
there was not a copy available that I could see. She said she could help 
me with any specific question, that the Board members had copies with 
them but none of them were available, and that Mr. Wise of the Cor poration 
Counsel's Office might be able to help me. 


/s/ Edward Pawlick : 
Subscribed and sworn to before me on this 8th day of August, 1958. 
(SEAL) /s/ Ruth Redding, | 
Notary Public 


RUTH REDDING 
NOTARY PUBLIC DISTRICT OF COLUMHIA 
MY COMMISSION EXPIRES 6/30/61 





{Filed August 9, 1958] 


AFFIDAVIT 

WILLIAM V. HARRINGTON, being first duly sworn on oath according 
to law, deposes and says as follows: 

1. That he lives at 4831 Reservoir Road, N. W. in the District of 
Columbia; that he owns his home at such address and has lived there for 
more than 16 years; that such home is approximately 400 feet from the 
premises known as 4881 MacArthur Boulevard. 

2. That he is engaged in the real estate business and is licensed under 
the laws of the District of Columbia; that except for short intervals he has 
beem employed by the real estate firm of Boss & Phelps for approximately 
10 years. 

3. That he is well familiar with the residential and commercial prop- 
erties at and near 4881 MacArthur Boulevard and the surrounding area; that 
he and his office have acted as real estate agents for both housing and 
commercial properties within the immediate area of 4881 MacArthur Boule- 
vard and have handled the sale and purchase of same. 

4. That based upon his experience in the real estate business, he states 
that the mere presence of a retail store selling liquor for cors umption off 
sale at 4881 MacArthur Boulevard in the shopping center contained therein, 
would in no way cause any harm or injury whatever to the value of the 
residential and commercial properties owned in the surrounding area; that 
same would cause no harm or injury to his own residential property which 
is located within 400 feet of these premises; that the presence of such 
business would in no way cause damage or harm to the character of the 
neighborhood. 

5. That within the past 5 years he has had occasion to discuss the 
purchase of residential properties within this area with prospective pur- 
chasers and that he was asked as to whether there were any liquor stores 
in the shopping area; when affiant replied that there were no such stores, 








. 181 


said prospects expressed regret at such lack of convenience. 
/s/ William V. Harrington 


[Filed August 11, 1958 ] 


Comes the affiant, Louis F. Oberdorier, and having been duly sworn 
deposes and says: 
1. I appeared as attorney for the Palisades Citizens Association, In- 
corporated and for myself and my wife, individually, among others, before 
the Alcoholic Beverage Control Board of the District of Columbia (hereinafter 
called the Board") at a hearing on July 15, 1958 on Application 211 for the 
transfer of a Retailer's Class "A" liquor license from 5136 MacArthur Boule- 
vard, N. W., to 4881 MacArthur Boulevard, N. W. : 
2. At the July 15 hearing before the Board I renewed the motion which 
had been made previously by Palisades Citizens Association at the May 5, 
1958 hearing on the same issue, to continue such hearing until such time as 
the Board issues rules and regulations for the guidance of remonstrants as 
required by section 14(b) of the Alcoholic Beverage Control Act. 
3. Such motion was denied by the Board on July 15, as it had been 
denied on May 5, 1958. 
Further deponent sayeth not. 3 
/s/ Louis F. Oberdorfer 
DISTRICT OF COLUMBIA, SS: | 
Subscribed and sworn to before me this eleventh day of August, 1958. 
/s/ Ruth Redding, 
Notary Public, D. C. | 
Commission Expires 6/30/61 
I certify that copies of the foregoing affidavits were mailed to Robert 
D. Wise and J. E. Bindeman this 11th day of August, 1958. 
/s/ Carl R. Burns 





[Filed August 9, 1958] 


AFFIDAVIT 

WILLIAM VY. HARRINGTON, being first duly sworn on oath according 
to law, deposes and says as follows: 

1. That he lives at 4831 Reservoir Road, N. W. in the District of 
Columbia; that he owns his home at such address and has lived there for 
more than 16 years; that such home is approximately 400 feet from the 
premises known as 4881 MacArthur Boulevard. 

2. That he is engaged in the real estate business and is licensed under 
the laws of the District of Columbia; that except for short intervals he has 
beem employed by the real estate firm of Boss & Phelps for approximately 
10 years. 

3. That he is well familiar with the residential and commercial prop- 
erties at and near 4881 MacArthur Boulevard and the surrounding area; that 
he and his office have acted as real estate agents for both housing and 
commercial properties within the immediate area of 4881 MacArthur Boule- 
vard and have handled the sale and purchase of same. 

4. That based upon his experience in the real estate business, he states 
that the mere presence of a retail store selling liquor for corns umption off 
sale at 4881 MacArthur Boulevard in the shopping center contained therein, 
would in no way cause any harm or injury whatever to the value of the 
residential and commercial properties owned in the surrounding area; that 
same would cause no harm or injury to his own residential property which 
is located within 400 feet of these premises; that the presence of such 
business would in no way cause damage or harm to the character of the 
neighborhood. 

5. That within the past 5 years he has had occasion to discuss the 
purchase of residential properties within this area with prospective pur- 
chasers and that he was asked as to whether there were any liquor stores 
in the shopping area; when affiant replied that there were no such stores, 
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said prospects expressed regret at such lack of convenience. 
/8/ William V. Harrington 


[Filed August 11, 1958 ] 
AFFIDAVIT | 
Comes the affiant, Louis F. Oberdorfer, and having been — sworn 
deposes and says: 
1. I appeared as attorney for the Palisades Citizens Aspoctation, In- 
corporated and for myself and my wife, individually, among others, before 
the Alcoholic Beverage Control Board of the District of Columbia (hereinafter 
called the Board") at a hearing on July 15, 1958 on Application 211 for the 
transfer of a Retailer's Class "A" liquor license from 5136 MacArthur Boule- 
vard, N. W., to 4881 MacArthur Boulevard, N. W. 
2. At the July 15 hearing before the Board I renewed the motion which 
had been made previously by Palisades Citizens Association at the May 5, 
1958 hearing on the same issue, to continue such hearing until such time as 
the Board issues rules and regulations for the guidance of remonstrants as 
required by section 14(b) of the Alcoholic Beverage Control Act. 
3. Such motion was denied by the Board on July 15, as it had been 
denied on May 5, 1958. 
Further deponent sayeth not. | 
/s/ Louis F. — 
DISTRICT OF COLUMBIA, SS: 
Subscribed and sworn to before me this eleventh day of August, 1958. 
/s/ Ruth Redding, 
Notary Public, D.C. 
Commission Expires 6/ 30/61 
I certify that copies of the foregoing affidavits were mailed to Robert 
D. Wise and J. E. Bindeman this 11th day of August, 1958. 2 
/s/ Carl R. Burns 
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[Filed August 11, 1958] AFFIDAVIT 

Comes the affiant, Louis F. Oberdorfer, and having been duly sworn, 
deposes and says: 

1. I appeared as attorney for the Palisades Citizens Association, In- 
corporated and for myself and my wife, individually, among others, before 
the Alcoholic Beverage Control Board of the District of Columbia (hereimfter 
called the "Board”) at a hearing on July 15, 1958 on Application 211 for the 
transfer of a Retailer's Class "A™ liquor license from 5136 MacArthur Boule- 
vard, N. W. to 4881 MacArthur Boulevard, N. W. 

2. At about 9:00 A.M. August 5, 1958, I received a letter dated August 
4, 1958, from the Secretary of the Board enclosing a copy of a decision of the 
Board dated August 4, 1958 authorizing the transfer of the license "if and 
when the applicant complies with all the requirements of this and other Munici- 
pal Agencies." 

3. I immediately communicated with Mr. John Anderson, President 
of the Palisades Citizens Association, Mrs. Ann Turner White, a neighbor 
and James Earnest, Esquire who is counsel for the Palisades Citizens 
Association, Incorporated in this and related matters. It was agreed that my 
office would prepare a draft complaint, motion for a temporary restraining 
order and a preliminary injunction, and memorandum of points and authorities, 
and that we would confer again when these drafts were complete. 

4. By about 2:15 P.M., August 5, 1958, the drafts were complete. Mr. 
Anderson and Mrs. White had authorized the complaint and motions, and in 
a telephone conversation with Mr. Earnest, it was agreed that I would notify 
counsel for MacArthur Liquors, Inc. of our intention to seek a restraining 
order, that afternoon, if possibie or the next morning, if we could not finally 
complete the papers. 

5. At about 2:30 P.M., August 5, 1958, I called Mr. J. E. Bindeman, 
counsel of record for MacArthur Liquors, Inc. and in his absence, spoke to 
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his associate, a Mr. Burka, and advised him of the foregoing decision to use 
and move for a restraining order before Judge Luther W. Youngdahl. I told 
Mr. Burka that we would meet him in court that afternoon, if possible. He 
said it would be better if we could wait until the next morning when Mr. Binde- 
man would be available. ! 

6. At about 4:30 P.M., August 5, 1958, our papers were completed and 
the parties came to my office and verified the complaint. : 

7. Thereafter, in the next hour, I called Mr. Burka and also spoke to 
Mr. Wise of the D. C. Corporation Counsel's Office and advised each of them 
that we intended to go to Judge Youngdahl between 9:00 A.M. and 10:00 A.M. 
the next morning to seek a restraining order. 

8. At about 5:30 P.M. I called Judge Youngdahl's law clerk, Mr. Lie- 
bowitz and told him of our desire to see Judge Youngdahl about a restraining 
order in this case. It was indicated that we should come about 9:15 A.M. I 
called both Mr. Burka and Mr. Wise so to advise them precisely, but they did not 
answer. 

9. At about 8:30 P.M., August 5, 1958, on my way bonie from my office, 
I drove by 4881 and 5136 MacArthur Boulevard, N. W. At 4881 I observed a 
large paper sign in the window stating that the liquor store there was “Open.” 
There were some shelves of liquor on one wall and some liquor bottles in the 
window of the store, and a litter of boxes, crates and ladders on the floor, all 
evidence of great haste and activity. At 5136 I observed another large paper 
sign in the window indicating that MacArthur Liquors, Inc. had moved to 4881. 
At 5136 the lights were on brightly, there were many people in the store, 
there was here also a litter of boxes, papers, etc., on the floor, evidencing 
great haste and activity of moving. | 

10. At about 10:00 P.M., August 5, 1958, my colleague, Jame s Earnest, 
called me at my home to tell me that he had stayed at his office after supper 
to review the complaint, motion and memorandum, and that they met with his 
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approval. Thereafter I drove down to the Post Office at Pennsylvania Avenue 
and 12th Street, N. W. and deposited copies in the mail for Mr. Bimleman and 
Mr. Wise. 

11. At about 10:00 A.M., August 6, 1958, Judge Youngdahl, after a 
hearing, stated to myself, and counsel for defendants, Mr. Bindeman, Mr. Burka, 
and Mr. Wise, that he would restrain the further operation of MacArthur Liquors, 
Inc. at 4881, but specifically authorize them to continue in operation at 5136 
until he could hear the motion for a preliminary injunction. We adjourned to 
revise the order and raise bond. 

12. From 10:00 A.M. until about 12:30 P.M., August 6, 1958, I was en- 
gaged in redrafting the order and arranging bond. 

13. At about 11:45 A.M., August 6, 1958, I sent a copy of the redrafted 
order by messenger to Mr. Bindeman and Mr. Wise. 

14. At about 12:50 A.M., I called Mr. Bindeman and told him that we had 
our bond and were ready to see Judge Youngdahl. Mr. Bindeman said that he 
wanted to draft a counter-order, and that he was planning to appeal Judge Young- 
dahi’s restraining order to the Court of Appeals and to ask the Court of 
Appeals to stay Judge Youngdahl's order pending appeal. Mr. Bindeman also 
advised me that he was sorry to see that I was an individual plaintiff because 
his client planned to sue the plaintiffs for the business he had lost as a result 
of the restraining order. Also, Mr. Bindeman told me he wanted to have 
lunch, thought Judge Youngdahl would want to have lunch, and we postponed 
formal presentation of the order to Judge Youngdahl until 3:00 P.M. 

15. In Judge Youngdahl’s chambers at 3:15 P.M. in the presence of 
Mr. Bindeman, Mr. Wise, Mr. Burka and also Mr. Aaron Bassin, President 
of MacArthur Liquors, Inc., Judge Youngdahl signed and approved the bond 
and signed and issued his order restraining further operation of MacArthur 
Liquors, Inc. at 4881 until 11:00 A.M., Monday, August 11, 1958. 

16. At about 6:00 P.M. Mr. Bindeman advised me that MacArthur 
Liquors, Inc. was still in operation at 4881 MacArthur Boulevard and planned 
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to continue so to operate until formally served with Judge Youngdahl's or der 
by the U. S. Marshal. At this time Mr. Bindeman again repeated his threat 
to sue the individual plaintiffs for damages stating that for my sake he hoped 
we would win because the damages would be much greater than the $3,000 
bond fixed by Judge Youngdahl. 
Further deponent sayeth not. 3 
/s/ Louis F. Oberdorfer 
Subscribed and sworn to before me the undersigned notary Public, 
this day of August, 1958. 
/s/ Ruth Redding, 
Notary Public 


[Filed August 12, 1958 ] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PALISADES CITIZENS ASSOCIATION, INCORPORATION, 
et al 


) | 

) 

Plaintiffs 

Vv. ) 

FRANK E. WEAKLY, et al ) 

Defendants ) 
AFFIDAVIT OF J. E. BINDEMAN 

J. E. BINDEMAN, being first duly sworn on oath according to law 
deposes and says as follows: | 

1. That I am attorney for MacArthur Liquors, Inc. That I have read 
Affidavit of Louis F. Oberdorfer filed herein and dated August 11, 1958. 

2. That sometime prior to 6 p.m. on August 6, 1958, Mr. Oberdorfer 
called me to say that MacArthur Liquors had not yet moved to 5136 MacArthur 
Boulevard and that it was in operation at 4881 MacArthur Boulevard, N. W. 

I replied that my client had no ABC license to sell liquor at 5136 MacArthur 
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Boulevard and that I wanted my client to have a copy of the court's order 
since that would be its authority to do business at 5136 MacArthur Boulevard. 
I expressed surprise that it had not yet been served with process and asked 
whether counsel had issued the necessary papers. Mr. Oberdorfer replied 
that he had issued the process that afternoon and agreed that the papers 
should have been served. 

3. I told Mr. Oberdorfer that I would prefer that my client have the 
copy of the court's order before business was terminated at 4881 MacArthur 
Boulevard, N. W. and started at 5136 MacArthur Boulevard, N. W. I thereupon 


asked Mr. Oberdorfer if he had any objection to such procedure and he said 


that he did not have any objection and that he was entirely satisfied. I recall 
using the language “is this any problem" and Mr. Oberdorfer replied that it 


was not. 

4. The corporation was not served on August 6, 1958 but nonetheless, 
business was terminated that day at 4881 MacArthur Boulevard, N. W. 

. During the course of the conversation, Mr. Oberdorfer told me that 

he had been a very busy lawyer that day. I replied that he was more than a 
lawyer and that he was a party. I said that as a party he should know that my 
client was going to incur substantial damages as a result of the restraining 
order and that if the plaintiffs were wrong, my client intended to do whatever 
he could under the law to seek reimbursement for his —— Mr. Ober- 
dorfer replied that he understood the law. 

No other reference to such subject was made. 

/s/ J. E. Bindeman 


Subscribed and sworn to before me this 12th day of August, 1958. 
/s/ Selma S. Newman 
Notary Public 
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/Filed Aug. 22, 1958/ 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

Comes the affiant, LOUIS F. OBERDORFER, and having been duly 
sworn, deposes and says: 

1. I have read the affidavit of J. E. Bindeman dated August 12, 1958 
and reviewed my previous affidavit of August 11, 1958 referred to therein. 
Mr. Bindeman's affidavit and statements to the Court romirs amplification 
of mine in the following respects: 

2. When I returned to my office from the U.S. Courthouse about 
4:15 P.M. August 6, 1958 I reported to Mrs. Ann Turner White, a plaintiff 
in this case, and to Mr. J. W. Anderson, president of Palisades Citizens 
Association, Incorporated, that Judge Youngdahl had signed the restraining 
order at 3:15 P.M. I then turned to other matters. Between 5:45 and 6:00 
P.M. while I was in the office of my partner, Malcolm S. Langford, 
conferring with him I received a phone call from Mrs. White informing me 
that she had been advised, to her surprise, that MacArthur Liquors, Inc. 
continued to operate at 4881 MacArthur Boulevard, N. W. I told her I would 
inquire about it. 

3. As soon as I had hung up from Mrs. White's call J placed a call 
to Mr. Bindeman and reported to him that I had been informed that his 
client was continuing in operation at 4881 MacArthur Boulevard, N. W. 

Mr. Bindeman acknowledged that this was so, but said that his client had 

not then been served by the Marshal with the Court's order. I reminded 

Mr. Bindeman that both he and his client were in the Judge's chambers when 
the Judge signed the order and I thought that was enough. I told him that 

we were very serious about this case and were not just kidding. Mr. 
Bindeman argued that his client was not required to close at 4881 MacArthur 
Boulevard, N. W. until actual service of the Judge's order by the Marshal. 
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For example, Mr. Bindeman said that the clerk might not have approved the 
bond. I countered by saying that the Judge had approved the bond. I do not 
recall Mr. Bindeman's expressing any concern about his client's authority 
to continue operation at 5136 MacArthur Boulevard, N. W. At one point in 
this part of the conversation Mr. Bindeman asked if I was making an issue 
of this. I told him that it was not a question of how I felt, but how the Judge 
felt. Toward the end of the conversation Mr. Bindeman said to me that it 
was probably to my interest that his client remained open at 4881 MacArthur 
Boulevard, N. W. as long as possible because he might thereby reduce the 
damages which, as plaintiff, I would have to pay. He proceeded to ask me 
further whether I was making an issue of the fact that the store remained 
open, because if I was he would have it closed immediately. I thought that I 
was saying in my answer to Mr. Bindeman's question that I would not take 
steps to get a further order forcing the store to close before the Marshal 
arrived there, in view of Mr. Bindeman’s statement that the store would 
close as soon as the Marshal did arrive. I anticipated that the Marshal 
would arrive momentarily. I subsequently advised the other plaintiffs and 
my colleague, Mr. Earnest, agreed that we would take no steps in the 
circumstances to go back to Judge Youngdahl for a further order to compel 
a closing pending the arrival of the Marshal. Mr. Bindeman misunderstood 
me if he thought I meant by my answer to his question that I would or could 
suppress the fact that the store was then open nearly three hours after the 
Judge had ordered it closed, particularly since the Court's decision as to 
whether to grant an injunction and any decision of whether to award damages 
to the defendant, would involve a balancing of such equities as the diligence 
of the plaintiffs and the good faith and compliance of the defendants. In any 
event I did not have any conversation with Mr. Bindeman between 
approximately 3:15 P.M. when he got off the elevator on the fourth floor of 
the U.S. Courthouse and the above-described telephone call which I initiated 
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between 5:45 and 6 P.M., so that it is completely impossible for Mr. Bindeman 
to claim that I agreed in advance that his client's store should remain open 
until the Marshal appeared, and I do not understand Mr. Bindeman s0 to 

claim. 
5. There is attached hereto the affidavit of my partner, Malcolm S. 
Langford, as to his recollection of my statements during the telephone 
conversation which occurred while I was in his office. 


/s/ Louis F. Oberdorter 
Sworn to before me this 14th day of August 1958. 


/s/ Betty R. Straus 
Notary Public, D. C. 


Exp. Apr. 14, 1960. 


/Filed August 22, 19587 
AFFIDAVIT 
DISTRICT OF COLUMBIS ss: 

Malcolm S. Langford, being duly sworn, deposes and: ‘Says: 

1. Iam a member of the firm of Cox, Langford, Stoddard and Cutler. 
One of my partners in that firm is Louis F. Oberdorfer. Around 5:45 P.M. 
on Wednesday, August 6, Mr. Oberdorfer and I were couterring in my room 
in our office when he received a telephone call. 

2. Mr. Oberdorfer immediately placed a call from my room to Mr. 
Bindeman, and spoke with him over the telephone. I heard i 
Obervorfer's end of the conversation. | 

3. Mr. Oberdorfer's first words in that conversation were, in words 
or substance, "I hear your fellows are still operating." | 

4. Subsequently, Mr. Oberdorfer said, in words or substance, "You 
and your client were both there when the judge signed the order, and I thought 
that was enough." And, further, "I am not the Marshal, and I am not going 
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to serve anything." And, still further, "Jack, we're not kidding about this 
thing.” 

5. Further Mr. Oberdorfer said, in words or substance, "It’s not a 
question of how I feel about it, but how the judge will feel about it." 


/s/ Malcolm S. Langford 


Sworn to before me this 13th day of August, 1958. 


/s/ Ruth Redding 
Notary Public 


/SEAL/ 


— —_ 


RUTH REDDING 
Notary Public District of Columbia 
My Commission Expires 6/30/1961 
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[Filed September 25, 1958] 


SUPPLEMENTAL POINTS AND AUTHORITIES IN 
OPPOSITION TO PLAINTIFFS" MOTION FOR, 
SUMMARY JUDGMENT AND IN SUPPORTOF 


DEFENDANT MACARTHUR LIQUORS' MOTION 
FOR SUMMARY JUDGMENT : 

The following is an excerpt from the record of the Joint Hearings conducted 
before the Committees on the District of Columbia, of the United States Senate 
and House of Representatives, 73rd Congress, 2nd Session, H. R. 6148 and H. R. 
4181 to control the manufacture, transportation, possession and sale of alcoholic 
beverages in the District of Columbia. These hearings were conducted on 
January 5 and 6, 1934. The Act had been recommended by the Commissioners 
of the District of Columbia and was explained in such hearings by the Honorable 
William W. Bride, then Corporation Counsel for the District, of Columbia. At 
page 78 of such record the following occurs: | 


“Mr. Bride: Then we consider the character the character of the 
building itself, where the license is to be granted; and under 
Section (b) we " provide for the method of check-up and the 
method of giving the people a chance to make their com- 
plaints which I described yesterday. 


"Rep. Dirkson: In noeand to sub-section (b), it confers considerable 
scretionary au ority upon : 


"Mr. Bride: Yes, sir." i 
At page 80 of such Record, the following occurs: : 


“Rep. Dirkson: We are taking away every initiative of the man who makes 
application by setting out every foot of the journey he 
must progress in order to get a license." ! 


"Mr. Bride: We believe as Senator Walsh said last night at a dinner, 
that this business is charged with public interest and being 
charged with public interest the people ought to be fully 
informed as to the character of the man, as to the location 
of his place and as to whether or not they desire to have 
a license located at that particular place. 


"The Board is not compose under ordinary conditions 
e the view of the who is oppo ey 


have the right to sift that to the very bottom or on the 
other hand, they have the ight to take the obj on oO 


one single individual to the location of a license at a 


particular place and say that no license issued 
at that place." (Emphasis supplied.) 
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{Filed October 7, 1958 ] 


EXCERPTS FROM PROCEEDINGS 
BEFORE JUDGE YOUNGDAHBL 


August 11 through 15, 1958 
*_*x*** * *€ * 


Thereupon 
FRANK E, WEAKLEY : 
was called as a witness for defendant No. 1 and, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. WISE: $ 

Q Will you please state your full name, Mr. Weakely? A. Frank E. 
Weakley. 

Q And where are you employed, sir? A. Iam chairman of the Alcohol- 
ic Beverage Control Board, the District of Columbia. 

Q And for how long a period have you acted in such a capacity, Mr. Weak- 
ley? A. Since February 3rd, 1958. 

Q And when were you appointed to the Alcoholic Beverage Control Board? 
A. February 3rd, 1956. 

MR. WISE: May this be identified, please. Mark this Defendant No. 2, 
Exhibit No. 1 for Identification, if you please, sir. 

THE DEPUTY CLERK: Defendant Exhibit D.C., No. 1, Your Honor. 

BY MR. WISE: 

Q Mr. Weakley, I show you Defendant District of Columbia Exhibit No. 

1 for Identification and ask you if you can tell the Court what that is, sir. 
A. This is a copy of the rules of procedure of the Alcoholic Beverage Control 
Board of the District of Columbia. 

Q. And will you tell the Court, please, Mr. Weakley, when they were 
prescribed by the Alcoholic Beverage Control Board? 

MR. EARNEST: If he knows. 

MR. WISE: I think the date is on there. 

THE WITNESS: The date indicated is October 15, 1938. 
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THE COURT: You are just going by the date, you have no persooalinow 
ledge, I take it? 

THE WITNESS: No personal knowledge. 

THE COURT: The date speaks for itself, I suppose. 

MR. WISE: Yes, Your Honor. 

BY MR. WISE: 

Q Will you tell the Court, please, Mr. weaken from whore this cory 
was obtained? 

THE COURT: What was the date again? 

THE WITNESS: October 15, 1938. You mean this particular paper or 
the record itself? 

BY MR. WISE: 

Q That particular piece of paper. Will you tell the Court, please, from 
where it was obtained? A. It was obtained from me. ! 

THE COURT:. From whom? | 

THE WITNESS: Obtained from me upon request. 

BY MR. WISE: 

Q Excuse me. Where did you first see that piece of paper, Mr. Weak- 
ley, when you became associated with the Board? A.. Within a few days af- 
ter I was sworn in as a member of the Alcoholic Beverage Control Board it 
was handed to me by the then chairman, Allen W. Payne. 

Q And do you know of your own knowledge since you have been appointed, 
Mr. Weakley, and particularly since you have been chairman of the Board 
whether the Board has adhered strictly to the rules laid down in those rules 
of procedure as shown by D.C. Exhibit No.1? A. The Board has. 

MR. WISE: If the Court please, I introduce as Defendant No. 2, Exhibit 
No. 1, this document. 

THE COURT: It will be received. 


BY MR. WISE: 
Q. Mr. Weakley, will you tell the Court, please, whether: ‘anaes: Aug- 
ust 8, IBS, you were tn your office? A. I was not. : 





194 


Q. Tell the Court, please, where you were. A. At my summer residence 
on the Eastern Shore of Maryland. 

Q. When did you go down there, sir? A. Thursday afternoon. 

Q Did you know anything about a telephone call, about a visitor who came 
to see Mrs. Albert, secretary of the Board, to ask if she could look at a copy 
of the rules and regulations? A. No. sir. 

Q Did you have in your possession at that time and did the other Board 
members have in their possession at that time such copies of the rules and 
regulations? A. They did. 

Q. Were they available if this party had gone to the trouble of asking 
one of the Board members who might have been there? A. Yes, sir. 

Q Now, Mr. Weakley, do you know whether the Board at that time had 
any large numbers of these copies made for the benefit of the public and the 
attorneys practicing before the Board? A. We had not a substantial number. 
In fact, there were very few of the original -- may I call them printings -- 
| available, but we did have typewritten copies made by our secretaries in the 
office. 

Q. Will you tell the Court, please, why at that time, on August 8, 1958, 
last Friday, there were not substantial copies of these rules and regulations 
on hand? A. Well, they had not been printed for sometime, some period of 
time. I don't quite understand the question. I think there were plenty of cop- 
ies that could have been seen. 

Q. I will put it this way. Did there come a time, Mr. Weakley, during 
your tenure of office and prior to August 8, 1958, that there was a meeting 
with you by a committee of the Bar Association of the District of Columbia? 
A. Yes, sir, there was such a meeting. 

Q Will you tell the Court, please, the purpose of that meeting and what, 
if anything, was done at that time? A. Thr purpose of the meeting was to 
consider the improvement of these rules and regulations in the light of the 
experience and to make them more conclusive and more complete and abetter 
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approach to the Board's problems, problems of complying with the Alcoholic 
Beverage Control Act. 

Q At that time, Mr. Weakley, were any copies of the rules and regula- 
tions furnished to the Bar Association Committee and the Bar Association? 
A. Yes, sir. A copy was furnished to each member who was present at that 
meeting that day. : 

49 Q. Following that, were any additional copies made for distribution, sir? 
A. I think one of the members attending that conference made extra copies. 

Q. Do you remember his name? A. Yes, sir. : 

Q. What was his name? A. Samuel Block. : 

Q. Samuel B. Block, Esquire, a member of this Bar? A. Yes, sir. 

Q Amember of that committee? A. That is right. 

Q. Now, do you know whether anyone, Mr. Weakley, was designated by 
the Board of Commissioners to collaborate with and cooperate with the Al- 

coholic Beverage Control Board and the Bar Association to help to elaborate 
and amplify these rules of procedure? A. Yes, sir, I do. | 
Q. And who was that, sir? A. I know him only by his last name, a Mr. 
Campbell. | 

Q. Do you know how he is employed, sir? A. He is Assistant Corpora- 
tion Counsel, I believe. 

Q. Andfollowing that, did Mr. Campbell confer with you and the members 
of your Board with respect to or with a view to supplementing and enlarging 
and changing these rules of procedure to meet the present needs of the Board, 
sir? A. Yes, sir, he did. | 

50 Q. And on how many occasions? A. I believe on two separate occasions. 

Q. Will you tell the Court, please, Mr. Weakley, if you remember, about 
when it was that Mr. Campbell first contacted you in this regard? A. Ido 
not recall the precise date, but it was early in'58. It could have been January. 

Q. About January of 1958? A. It was around there, edi ° 

BY THE COURT: 
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Q. What was the date of that original meeting of the committee? A. I 
think it was in January of 1958. 
.Q The committee, I mean. A. The date of the meeting of the commit- 
tee, I do not have that date available, sir. 
Q. Was that sometime in 1957? A. Early in the year '58. 
MR. WISE: You may cross-examine. 
CROSS EXAMINATION 


BY MR. EARNEST: 

Q. Mr. Weakley, you, of course, have had nothing to do with the promul- 
gation of these rules of procedure? A. No, sir, I wasn't a member of the 
Board at the time. 

Q. And were they ever printed, sir? You used the expression a while 
ago that they had been printed. Did you literally mean printed? A. They were 
mimeographed. 

Q. But they were never printed and made available for distribution the 
same as the copies of your ABC laws and regulations, were they, sir, such 
as this? A. To my knowledge they were not printed in that form, no, sir. 

Q.. And would you have any idea of how many copies have been mimeo- 
graphed, sir, during the time that you were there? A. I have no knowledge 
of how many were made. 

Q. Now, you have heard me stand before you and ask you to produce cop- 
ies of your rules and regulations before proceeding with a particular hearing, 
have you not, sir? A. I have heard you, yes sir. 

Q. And is it a fact that you at no time have ever supplied me with a copy 
of your rules and regulations? A. My recollection, sir, is that you never 
made a direct demand on me for a copy. You stated, if I may be pardoned for 
saying so, that they were not available. 

Q Yes, sir. A. But you didn’t request me to make a copy available. 

Q But at no time did you ever tell me that they were available, did you 
sir? A. I don’t recall, Mr. Earnest, whether I did or did not. 
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Q. You do recall in connection with the motion that I made when this case 
was first called on May 5, and I believe this was stenographically reported ~- 

MR. EARNEST: Do you have the stenographic notes with poe 

MR. WISE: Here it is. 

MR. EARNEST: Will Your Honor indulge me just a minute. 

BY MR. EARNEST: 

Q. I read from the stenographic notes of the proceedings on May 5, 1958, 
which have been produced by the secretary of your Board. Do you recall me 
making this statement, sir? "I asked this honorable Board to continue this 
hearing -- continue this hearing until such time as you shall prescribe rules 
and regulations so that I may know how and in what manner we are to proceed." 
A. Yes, sir, I recall it. 1 

Q. And you denied that motion, did you not? A. I think I did, sir. 

Q. And you did not say to me, sir, that you had any rules or regulations, 
did you, sir? A, May I answer that question in my own way? 

Q Yes. I prefer an answer, and you can give such explanation as you 
wish, sir. Isn't it a fact that when you denied this motion you did not say to 
me that you had any rules and regulations? Is that not the truth? A. Not in 
those words the way you have put it, sir. : 

Q. What did you say? A. May I explain? 

Q. Go right ahead, sir. A. At that time, as indicated, we had these rules 
and regulations up for revision in the Corporation Counsel's Office; and at 
that time, if I may be pardoned for saying so, if you read further, counsel for 
the applicant had a copy there at the hearing that day of this exhibit shown 
here today. 

Q. Yes, sir. A. And said he had a copy and held it in his hand. 

Q. Yes, sir. A. And you did not indicate a desire to look at it. 

Q. Yes, sir. A. I assume that that answers your een 

THE COURT: It doesn't answer it to me. 

BY THE COURT: 
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Q I would like to know when a motion was made for a continuance of the 
matter until such time as you could prescribe rules and regulations why you 
didn't then indicate that there were rules and regulations and that was the 
reason for your denying or denial of the motion. A. Your Honor, this was 
one of a number of motions that Mr. Earnest made at that time. 

Q Iknow. A. A series of them. 

Q, You denied the motion without comment. A. Not at that moment I 
did not, no, sir. 

Q What comment did you make in denying the motion? A. He madea 
series of motions. 

Q. No, no. You are not answering my question. I am asking you now, 
did you make any comment when he made the motion and you denied it? A. 

I think the record will show that I did not, sir. 

Q Yes, sir. Don't you think that, then, would indicate to an individual 
when he was making the motion on the ground that there should be a contin- 
uance or that there should be rules and regulations prescribed, denying the 
motion, it certainly didn’t indicate that there were rules and regulations in 
existence, did it? A. Your Honor, I thought I had explained that, what actuated 
my point of view at the time. 

Q Why didn’t you then say, "I deny the motion because there are rules 
and regulations and you may have a copy of them if you so wish, there is a 
copy here? A. MaylI try to answer your question? 

Q Iam asking you, sir. A. There were a series of motions made. And 
may I be perfectly candid. They were perfectly confusing to the chairman on 
this particular occasion, and I asked for an opportunity for a recess so that 
we could consider the motion. 

Q. This motion to continue wasn't a confusing motion so you could pre- 
scribe rules and regulations, that was clear to you, wasn't it? A. We didn’t 
consider them individually as they were made, sir. We recessed and consid- 
ered them in their entirety at that time. 
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Q. Does the Board keep any minutes of its meetings? A. The minutes 
as such are not kept. We have complete records of all the hearings and all 
the data that goes into that. We do not -- 

Q, Is there any record on file of the adoption af the original rules as 
indicated by this copy? This is just a typewritten copy. A. I have searched 
the files for such a copy. I am unable to find one. | 

Q. All the evidence that you have that there were rules: adopted is a type- 
written copy that has been received in evidence which was handed you by a 
former chairman of the Board, isn't that right? A. That is correct. 

Q. That is all the evidence that you have. There is no record in the 
Board that such rules were actually adopted? A. I have not been able to lo- 
cate one. 

Q. And do you know how many copies of these t7pewrition copies there 
were? A. You mean, of the original ones, sir? 

Q Do you know how many typewritten copies there ware? A. Well, I 
do not know the total number of the typewritten copies. We had the girls make 
to machine capacity. It might have been put through twice with five or six 


About ten copies, approximately? A. Yes. | 
Where are those kept? A. The Executive Secretary has them. 
Where? A. In the office of the Board. 
Well, in what container? How are they kept? A. In a file. 
All in one file? A. Goes into a file in our office. 
Well, how did it come that the applicant had a copy and the one who 
was opposing it did not have a copy? A. I cannot answer that, Your Honor. 
I do not know. 
Q. Now, these rules do not apparently prescribe any definition for what 
constitutes a neighborhood or define in any way a neighborhood? A. No, sir. 
Q. Do you think the rules are adequate? A. No. I concede the rules 
are not adequate. 


® 
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Q. Do you thint the rules are adequate to properly call into play the Board's 
exercise of discretion on the issue of remonstrance where there are three, 
four, or five hundred citizens opposing the application and the question is 
brought into play as to what constitutes a neighborhood? Do you think these 
rules are adequate for the Board to properly exercise its discretion on that 
issue? A. It doesn’t refer to the definition of a neighborhood. 

Q. You are not answering my question. I am wanting to know whether 
you think these rules are adequate for you to properly exercise your discre- 
tion on the issue as to whether a license should be granted where there is 
serious opposition as there apparently was in this case by a number of people 
in the community where the rules do not define what a neighborhood is and 
there is no way for the Board to determine what the neighborhood is except 
by sending someone out and making its own investigation after the meeting 
has been concluded according to its own idea of what constitutes a neighbor- 
hood? A. May I make my statement the best I can, Your Honor? 

Q AllI want toknow -- A. We do not send anyone out to determine that. 
The Board itself goes out, the three members of the Board go out to delineate 
the neighborhood. 

Q You decided after the meeting was concluded what the neighborhood 
was? A. That is correct. 

Q So that when you granted this permit and refused the viewpoint of the 
opposition here, of the residents, you did not then have any evidence before 
you as to what the neighborhood was or whether this was a sufficient number 
of individuals in opposition? A. Iam not quite clear on your question. You 
mean, at the day of the hearing? 

Q Yes. A. We did not. 

THE COURT:. All right. That is all. 

BY MR. EARNEST: 

Q Ijust want to ask you one more question. Can't we agree, sir, and 
I show to you the transcript of proceeding on May 5, that when I requested 
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this continuance that you said nothing immediately after I made that request? 
You will so agree, will you not? A. Well, I would assume that that record 
would speak for itself. I don't recall what was said at the time. 

Q. And the record doesn't show that you said anything? A. Apparently 
not. I haven't read it. ! 

Q. Then I want to ask you just this one question. — recall that I 
then stated this. "The chairman of the Board" -~- and that was you, was it 
not, sir? A. Yes, sir. 

Q. "in his opening statement has stated two things which this Board must 
find before an application may be granted and in his concluding remarks he 
said that no final action shall be taken by the Board until the remonstrants 
shall have had an opportunity to be heard, and I am now quoting from Section 
14a(5). no, 14b of the law, and with all due respect to him what he neglected 
to say was, and I will quote the rest of the sentence, quote, “under rules and 
regulations prescribed by said Board." Do you Senienite me saying that? 
A. I think you did. 


Q. Yes, sir. And did I not say this, then, in so far as T am advised, and 


it is one of the difficulties I have run into in prior appearances, we are not 
aware of any rules and regulations which Congress by its mandate prescribed 
and said, and I have no doubt for the protection by the Citizens Association 
and I know not what rules and regulations are in existence so that I ask in the 
alternative as at the beginning that the hearing on this application be contin- 
ued until we shall have rules and regulations in this proceeding so that I may 
protect my rights accorded to me under the law." Do you recall me saying 
that, sir? A. Yes, it is in the record. ! 

Q. And you said nothing, did you? A. If itisin there, 3 

Q. And then you went out and you had a conference with Mr. Wise and 
with perhaps another member of the Corporation Counsel's ettice, did you 
not? A. Correct. : 

Q. And you came back in and you said, and I read from ‘page 14 of the 
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record. This is you talking. "After due consideration the Board has confer- 
red and denies all motions withait prejudice to renewal at the proper time." 
Do I read you correctly what you said? A. That is right. 

Q And then don’t you recall, sir, that on July 15 when this very hearing 
was proceeded with further that the first thing that occurred was a motion 
was made to continue this hearing until such time as you shall have promul- 
gated rules and regulations governing this proceeding and you denied that, 

did you not? A. Yes, I did. 

MR. EARNEST: You did, sir. Thank you very much. I am going to of- 
fer the whole thing. 

MR. WISE: I am going to offer it too. 

THE COURT: I would like to ask one or two other questions if I may. 

MR. WISE: Certainly. 

BY THE COURT: 

Q Now, at this hearing, Mr. Weakley, was there anyone appearing in 
favor of this applicant except the applicant himself? A. No, sir. 

Q. And you had before you the petitions in opposition of some four or 
five hundred? A. Some four hundred. 

Q And that, of course, was a substantial number of people in the neigh- 
borhood, and you had all that before you on that day when you took action grant- 
ing the permit. You took action that day, did you not? A. Well, no, sir. 

Q. When wasit? A. We did not take action until some weeks after, af- 
ter the analysis had been made by the staff and studies made. 

Q. I would like to know a little more about this analysis. After this hear- 
ing when a motion was denied for a continuance in order that there be rules 

and regulations, it was obvious that under these rules that have been ad~ 
mitted in evidence, assuming you were guided by those rules, there is nothing 
that properly defines a neighborhood that would serve as a basis for your ex- 
ercising your discretion in determining whether this was a majority of the 
citizens for one thing. After that hearing and the denial of that motion, then 
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what happened? Who went out into the neighborhood? A. The Board. 

Q. Allthree members? A. The three members of the Board. 

Q. And when you say neighborhood, what do you ae A. We drove 
extensively all over the area. ! 

Q. Well, when you say area, who decided what the area a was? A. The 
three members of the Board. 

Q Well, did you have a meeting on it? A. We were in the car together 
and discussed it. 

Q. Did you just decide informally in the car what was : constitute the 
neighborhood? A. We did not decide it then. We reviewed the area. 

When you say reviewed the area, what do you mean? A. We rode up and 
down the streets and around within the proximity and outside the proximity. 

Q. You describe just exactly what you mean by within the proximity and 
outside the proximity. A. Well, that is a matter of judgment to a certain 
extent. 

Q. No, no, this is a matter of fact. This is what you tha. That is what 
I am asking you. A. The word in my mind is proximity. That would be near~ 
ness to the licensed premises. 

Q. Just tell me the streets you drove over. A. I don't recall the names 
of the streets. We drove over practically every street that led out from it. 

Q. How many blocks? A. We must have travelled fifteen or twenty blocks. 

Q. Square blocks? A. Oh, yes. We travelled all over the area. 

Q. All over the area? A. The streets that is to say. 

Q. All over the area is a very relative term sir. Iam trying to get spe- 
cific evidence as to exactly what area you travelled over. ~ If I answer you 
this way, would it be all right? : 

Q. Ionly want you to tell -- A. We went up and down the streets, Your 
Honor, within, we will say, a half mile, approximately, of this location, every 
street. 

Q. Allright. And you just drove up and down? A. And we got out and 
walked in some of the places where we thought it advisable to do so. 
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Q. What do you mean when you say you walked? A. Got out of the car 
and walked around the location itself to see about the parking facilities in- 
stead of just sitting in the car and say that is it. 

Q So there wasn't any determination by the Board itself as to what the 
limits of the area should be that you were goingto examine? A. Not at that 
time. 

Q. Was there at any time? A. When we returned to the office, sir. 

Q. Then what did you do? A. We got out the map and made a note of 
the streets which we examined. 

Q. And then did you decide what the area should be? A. Then we de- 
cided in our best judgment what we thought the area should be. 

Q. What did you decide the area should be? A. I don’t recall the names 
of the streets, but it is in our records. 

Q. What basis did you use for deciding what the area should be? A. Well, 
14c refers to a six hundred foot radius. We went at least, I should say, twelve 
to fifteen hundred feet, possibly two thousand feet. 

Q. 14c, that is something new to me. May I hav? that before me so I 
know what that is. . 

{The Court was handed a document.) 

(The Court then read 14c.) 

Q Six hundred feet? A. Six hundred feet radius. It would be six hund- 
red, twelve hundred feet in diameter, sir. 

Q. Is that the extent of the territory that you perused? A. No, sir. As 
I explained, we went considerably in excess of that. 

Q. How much considerably in excess? A. As I previously indicated, I 
believe it was anywhere from twelve hundred feet to two thousand feet from 
the location. 

Q. Then after that you came back and had a session together? A. We 
came back to the office, got out the map, and examined the area that we had 
been over. 
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67  @ And what did you do then? A. We then delineated certain streets 
which the Board considered would be the neighborhood or should be the neigh- 
borhood. : 

Q. And how did you do that? A. Just that way. 

Q. How? A. In examining the map, and we had been over the various 

streets. , 

Q. Well, what was the basis for the delineation? That : is what I would 
like to know. A. Our own best judgment. 

Q. You had no rule before you that you followed? A. We haven't had 
a rule on what should constitute a neighborhood. | 

Q, That is what I am asking. At that time there was no rule upon which 
you acted as to what would constitute a neighborhood? A. Congress did not 
determine what a neighborhood should be and the courts haven't. 

Q. Iam fully aware of that fact. I am asking you, did you at any time 
have a rule before you then upon which you acted in delineating that as a neigh- 
borhood? A. No precise rule. | 

Q. You decided that arbitrarily yourself, did you not? A. I wouldn't say 
arbitrarily. We decided it according to our best judgment. | 

Q. When I say arbitrarily, I mean it in the sense that it was just accord- 
ing to your own judgment and in a rather haphazard way, wasn't it? A. Well, 
that could be your opinion. We didn't think so, sir. 

Q. Well, can you give me any reasonable basis upon which you determin- 
ed the delineation? A. The basis on which we make the determination isa 
neighborhood that extends or is projected from the alleged license premises 
of the people who would be most directly benefitted or affected is the word. 

Q. Did you determine a certain number of square feet? A. Not precisely. 
It was an approximation. ! 

Q. In any way? A. In every direction. 

Q. You didn’t determine any number of feet from -- A. Not exactly, be- 
cause we cannot do it that ‘vay. 
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Q. You say not exactly. In any way did you doit? A. In accordance with 
our best judgment we thought that would be the area. 

Q. What area? A. The area that we delineated, Your Honor, in this par~ 
ticular case. 

Q. And upon what basis did you so delineate that area? A. In accordance 
with our travels about the neighborhood. We came to a conclusion that such 
and such a street -- 

Q How did you happen to stop at a certain point in delineating the neigh- 
borhood? A. In accordance with our best judgment. That is the best answer 
I can give it. 

Q What was that judgment based upon? Why wasn't it two hundred feet 
more? A. Experience. May I cite an illustration, a recent case, where the 
location was at the Maryland line. Obviously, we couldn't go beyond the Mary- 
land line. So that neighborhood had to be delineated further back. 

Q It is readily apparent that your jurisdiction is confined to the District 
anc that wouldn't call for the exercise of too much judgment on that one. A. 
Well, there was no judgment necessary on the Maryland side. 

Q That is hardly an illustration to enlighten me on what the basis of 
your judgment was in delineating this particular area. Now, let me ask you 

this, sir. After you did that, after you got together and decided what this 
area should be, what did you do then? A. We wrote it out. 

Q. Hcw do you mean, you wrote it out? A. We wrote down the names 
of the streets. We took the map and drew a line around where those streets 
were to go. 

Q Then what did you do? A. Put it in the file with all these papers and 
handed it to the chief inspector, and he instructed to make an analysis. 

Q. What was he instructed to do? A. Go over the petitions bearing the 
signatures of the people who were alleged to be owners and residents of the 
area, of the neighborhood. 

Q That isn't clear to me, sir. What was he instructed todo? A. To 
score them, to check them, to be sure they were-:proper signatures. 
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Q. All right. Anything else? A. And, first of all, we made the determin- 
ation to see if under the Act 14c is applicable. 

Q. I don't know what you mean by that. A. Because 14c deprives the 
Board of any discretionary power whatsoever. If the majority of the owners 
of the real estate object, then the Board has no discretion. It must deny the 
license. | 
Q. And what did you instruct them to do in that pe OF A. To ex- 
amine the petitions and determine the owners lying within the six hundred 
foot radius based on the assessor's list and also on the petitions. 

Q. How was he to determine ownership? Based on the assessor's list. 

Q. And in connection with the number of people living in a certain dwell- 
ing, duplex and so forth, was he given any instructions on that? A. Well, they 
would be residents and they would not -- 

Q. Was he given any instructions? A. No instructions, sly to analyze 
them properly in keeping with the experience ~-- 

Q. Analyze them according to his own judgment? A. No, sir. 

Q. What instructions was he given? A. To determine the owners in the 
six hundred foot radius area. i 


Q. Were any instructions written out for the inspector before he went 


out? A. When he went out, I don't quite follow you, Judge. | 

Q. When he went out into the neighborhood to make the analysis, did you 
prescribe any written instructions? A. Iam sorry, but you have me confused. 
The analysis is made inside the office of those petitions. _ 

Q. I thought you just told me you sent the inspector out!to make the an- 
alysis. A. Iam sorry. I didn't intend to say that. I said that we handed it 
to the chief of inspectors to turn over to his staff to analyze the petitions. 

Q. The petitions were analyzed in the office then? A. Yes, sir, by the 

Q. By the staff? A. Yes, sir 

Q. How do they determine the verity of the petitions in the office? A. 
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We had the six hundred foot radius map supplied by the surveyor’s office, and 
we had the asessor list of the owners of the property. 

Q. Then the inspector went over these petitions to determine whether 
their addresses were within this radius? A. That is right. 

Q Then what was done? A. And that was marked off on the map. 

73 Q And then what was done? A. After that six hundred foot radius had 
been completed, then the surveyor calculated the number of square feet in the 
total area and the number of square feet of those objecting. 

Q And then what was done? A. That was reported to the Board. 

Q. And then what was done? A. And the Board determined whether 14c 
was applicable in the particular case, because if the majority of the property 
owners objected, that was the end of the matter. 

Q. What evidence did you have that the majority of the property owners 
objected? A. We had the report from our inspectors who analyzed -~- 

Q What evidence was there that the majority objected, the mere fact 
that they did not appear or the mere fact that they were not on the petition. 
Did you assume they were not objecting? A. We could only take the informa- 
tion we had. 

Q Iam asking you, by the mere fact that they did not sign the petition 
you assumed that they were not objecting, is that right? A. Not under 14c. 
We could assume nothing, Your Honor. 

Q. Well, at any rate, you had no evidence before you that they were not 
objecting, did you, positive evidence? A. No, if the way the sta’ ~- 

Q. They did not appear before the Board and say they did not object, not 
a single soul except the applicant was there in behalf of the petitioners. A. 
Under 14c -- 

Q Just answer my question. A. If I understand your question -- 

Q itis avery simple question. A. The answer is no, if I understand 
you, Your Honor. 

Q Well, I don't see how you can say you -- A. My difficulty is I don't 
know when you are discussing 14a5 and 14c. 
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Q. This doesn't have reference to any regulation. This has reference 
to the evidence and the facts before you. All I asked you was did anyone ap- 
pear before your Board before you granted this petition in favor of the peti- 
tioner except the applicant? A. No, sir, because it is not required by the 
statute. 

Q. Well, that is an aside that is all right to leave in the epeard, but I 
didn't ask you that. All I ask you is the fact. It is up to me to interpret the 
statute. A. I was just trying to explain why it was that way. 

Q. Allright. And you granted the petition on the basis of the investiga- 
tion made by the inspector and his staff within a certain area on the ground 
that it appeared that less than a majority within that area had appeared in op~ 
position to the petition, is that right? A. I hope that you will pardon me. I 
don't know which petition you are referring to, sir. We were discussing the 
six hundred foot radius problem as well as the other residents and property 
owners who were not inside the six hundred foot radius. : 

THE COURT: Those are all the questions I have. 

MR. EARNEST: Let me ask -- 

THE COURT: I will give you full opportunity, Counsel, certainly. 

BY MR. EARNEST: 

Q. Now, in respect to the six hundred foot radius aspect of it, the anal- 
ysis was made by the inspector at your behalf, is that right? A They anal- 
yzed the petition. 

Q. And that was made after the hearing was closed, was it not? A. Had 
to be. 

Q. Yes, sir. And you were specifically requested to 7 that analysis 
made in this open hearing so that we could cross examine this examiner while 


the analysis was being made, were you not, and you declined to do so, isn't 
that a fact, sir? A. I declined to follow your suggestion, Mr. Earnest. 

Q.. Can't you just answer my question? A. I can answer the question. 
May I add something to it. | 
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THE COURT: The trouble is you are not answering these questions. You 
did not answer my questions. 

THE WITNESS: I tried to. 

THE COURT: No, you are not doing so. Repeat the question, please. 

BY MR. EARNEST: 

Q. Isn't it a fact that before this hearing was concluded that we respect- 
fully requested you to have the analysis made by your inspector in respect 
to the six hundred foot area? Isn't that afact? A. Yes. 

Q. And isn't it a fact that you declined to do so? A. Yes, sir. 

Q. And isn't it a fact that after the hearing was closed and in our absence 
that that analysis was made? Isn't thata fact? A. Yes,sir. 

77 Q Now, then, let me ask you something about your finding of facts num- 
ber nine. Let us forget about the six hundred foot radius case. You have made 
a finding of fact here that by the best means available to you the Board has 
determined that within this neighborhood that you told the Court about there 
are approximately nine hundred and twenty~nine adults. What was the basis 
of your finding of fact, sir, that there were nine hundred twenty-nine adults 
pius in this area which you and the rest of the members of the Board delin- 
eated? A. We instructed a number of our inspectors to go out and in this 
delineated neighborhood count the residents there. 

Q Yes, sir. A. And then using a factor which has been approved by 
the Census Bureau, 2.4, that gave us the figure of the number of adults. 

Q So after the hearing was closed and you had delineated along with the 
other members of the Board the so-called neighborhood, you sent out a num- 
ber of inspectors to make a house count within the delineated area? A. That 
is right, yes, sir. 

78 Q. And they reported that back to you, is that right? A. That is right. 

Q And then you multiplied 2.4 by that figure and you came up with a 
figure of 929, is that right, sir? A. Correct. 

Q. Would you multiply 2.4 for me times 412, please, sir. A. Yes, sir. 
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Q. And what did you get? A. 988.8. 

Q. 988.5? A. .8. | 

Q. Now let us break off the .8. I want round figures, 988. Now, you do 
find here in finding of fact number nine some 412 persons voiced objection, 
is that right, sir? A. Yes. 

Q, And if you assume that each objector was a single person and you were 
going to use your same factor against my house count as against your inspec- 
tor’s house count, then you would have had 980 people in favor as opposed to 
929 objecting by their silence, is that right? A. No, sir, I don *t agree. 

Q. You do not? A. No, sir. 3 

Q. Will you tell me why? A. Because the mathematics are incorrect. 
We had the number of houses. 

Q. You did the mathematics? A. Yes. I mean, your premise, I think, 
is in error. 


Q. Did you hear the question? A. I thought I did. : 
Q. I will restate it. Assuming that each of these 412 people who signed 


these petitions objected and were single persons and if you use the same fac- 
tor of 2.4 which you used in your population count, will you not agree that 
arithmetically you would have had 980 theoretical as opposed to 929 plus 
theoretical people opposing by their silence? A. The multiplication indicates 
that is the correct answer, but -- 

Q. Will you, sir, answer my question. 

BY THE COURT: 

Q. Your theory is that the same factor shouldn't be aséd on those sign- 
ing the petition as you used in your analysis? A. No, Iam not, Your Honor. 
He is taking a figure and multiplying it arbitrarily or taking an arbitrary fig- 
ure such as that and multiplying it by 2.4. We didn't do that and I think it is 
in error. We counted the number of houses and residents to multiply 2.4, 
not individuals. Each one of the 412 there are individuals who objected. 

Q. Why wouldn't the same factor be proper with reference to those op- 
posing? How did you know that they weren't houses as applied to your situation? 
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A. We took individual names ourself. 

Q How? A. Individual names are those that appear on the protest. 

Q. I understand, but you didn’t have any information with reference to 
what their relation to the houses were, did you? A. That they were owners. 
That is all. 

BY MR. EARNEST: 

Q. You had no information in respect to the 412 objectors as to whether 
two persons, three persons, five persons, or six persons lived in that house- 
hold, did you, sir? A. On the 412, no, sir. 

Q Of course not. And then you make a house count and you take an ar- 
bitrary figure of 2.4 and multiply it by the so-called population, but did you 
make any determination to see whether or not the people actually in populat- 
ing these houses were tenants, were owners, were transients, or what not? 
A. No, sir, we did not. 

81 Q. Well, of course not. 
) THE COURT: I think the Reporter has had enough work out for this af- 
ternoon. I think we will adjourn until ten o'clock, and I will give this case 
' precedence over any other matters tomorrow so we can bring it to a con- 
’ clusion tomorrow. 
(Thereupon, the hearing adjourned at 3:35 o'clock p.m.) 
* * * * * *& k * 
Wednesday, August 13, 1958 
82 The above-entitled matter came on for further hearing on motion before 
HONORABLE LUTHER W. YOUNGDAHL, a judge in the United States District 
Court, at 10:25 a.m. 
_ APPEARANCES: On behalf of Plaintiffs: James M. Earnest, Esq., and Louis 
Oberdorfer, Esq. | 
On behalf of Defendant No. 1: Robert D. Wise, Esq., Assistant Corporation 
Counsel, D.C. 
On behalf of Defendant No. 2: J.E. Bindeman, Esq., and Leonard W. Burka, Esq. 
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PROCEEDINGS 
THE DEPUTY CLERK: Palisades Citizens Association versus Weakley. 
MR. EARNEST: Ready for the plaintiff. | 
! MR. WISE: Ready for Defendant No. 1. 
> THE COURT: Mr. Weakley was on the stand. 
MR. EARNEST: I have just two or three questions. ; 
THE COURT: First, before Mr. Weakley takes the stand, the Court would 
like to make a statement for the record here this morning. : 
The Court has had discussion with counsel in chambers before coming 
into Court with reference to the statement the Court made yesterday as to the 
operation of the liquor store at 4881 MacArthur Boulevard after the Court 
had signed an order suspending the permit, in the Court's chambers, the counsel 
and applicant himself being present during that discussion. The Court, after 
this discussion with counsel this morning, is convinced of the fact that counsel 
for the applicant had no intention whatsoever to violate the order of the Court, 
that he had no intention whatever of showing any disrespect for the Court and 
the Court's order. | 
I think, as I indicated yesterday, that he did make a mistake in judgment 
in discussing the matter of keeping that store open after the Court had suspended 
84 the permit, but the Court wants to indicate for the record that the Court 
has the highest regard for counsel and always has had and does not feel after 
this morning's discussion that there was any intention whatever on the part of 
counsel to be in disrespect of the Court’s order whatsoever. 
MR. BINDEMAN: Thank you, Judge Youngdahl. 
THE COURT: We may continue. Thereupon 
FRANK E. WEAKLEY 
resumed the witness stand, and having been previously oars sworn, was examined 
and testified as follows: 
FURTHER CROSS EXAMINATION 
Q Mr. Weakley, I wish to invite your attention, sir, to the finding of fact 
No. 9 made by the Alcoholic Beverage Control Board on July 29, 1958, in the case 
of MacArthur Liquors, being the case here involved. Now, sir, you do find, do you 
not, that there was some 412 persons who voiced objection to. the issuance of this 
license? A. Yes, sir. 
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Q. In your experience in considering objections that are filed and in 
making or having made analysis of those objections, you frequently find, do you 
not, that a husband and wife would sign for one and the same address so that 
there might be two persons on the petition or the form whereas they might 
reside in one and the same house? A. Yes, sir. 

Q Now, you wouldn't agree with me yesterday afternoon on my mathe- 
matics. I want to start over again this morning. If we take the 412 persons 
who voiced objection and divided by two, we would thereby arrive at 206, would 
we not? A. Right. 

Q. And if we multiplied 206 by your factor of 2.4, will you please check 
my arithmetic and see if you will agree that 2.4 times 206 is 494? A. Yes, sir. 

Q Now, you had a total of 929 according to your count in this delineated 
area, right, sir? A. That is right. 

Q If we divide 2 into 929 we get 464, do we not, half, approximately? 

A. Yes, sir. 

Q 464 and one-half? A. Yes, sir. 

Q And you will agree, will you not, that 494 is in excess of 464 as a mat- 
ter of arithmetic, will you not, sir? A. Yes, sir. 

Q. Thank you very much. Now, Mr. Weakley, in your testimony yester- 
day, in describing to the Court how and in what manner you attempted to de- 
lineate the neighborhood here, you testified that you got in the car with the 
members of the Board and you drove 1,200 to 2,000 feet, that you didn’t limit 
yourself to the 600 foot area? A. That is right. 

Q And when you were doing that driving around with the members of the 
Board with a view of delineating the neighborhood, among other things you 
saw the Florence Crittenton Home, did you not, sir? A. Yes, sir. 

Q. And won't you agree with me that the Florence Crittenton Home is 
approximately 1,000 feet from this proposed liquor store? A. Well, I don't 
know. I didn’t measure it, sir. 

Q You didn’t measure it? A. No, sir. 

Q Then if you did not, did you have it measured? A. No, sir. 


Q Then if you did not measure it, can you tell us upon what you based 
your finding that the Florence Crittenton Home was well out of the neighborhood? 
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A. Out of the immediate neighborhood, it was a question of judgment, sir. 

87 Q. Sir, your finding does not say the immediate neighborhood, and I re- 
fer to finding No. 6. You say "that the Florence Crittenton Home, the Hardy 
Home and School Association, and the Foxhall Community Association are 
well out of the neighborhood."" You do not say immediate, do you, sir? A. 
That is right. 

Q. If you did not measure it, will you tell me how and in what manner 
you arrived at that finding of fact? A. In considering these various factors 
and in discussing it, we debated the matter, the Board, that is to say, and that 
was our judgment. : 

Q. Isee, sir. Now, I want to invite your attention -~ by the way, yester- 
day you identified for me this pamphlet entitled, "The Alcoholic Beverage 
Laws of the District of Columbia Revised to January 1, 19552?" A. Yes, sir. 

Q This contains the ABC law, does it not? A. It does. 

Q. And in the back it contains the published regulations of this Board, 
does it not? A. Yes, sir 

Q. And this is printed and available to the public severally, is it not? 

A. Yes. 

88 Q. At your office? A. When we have copies to issue it is available. 

Q. And do you get them from the secretary of the Board? A. These are 
published by the Printing Office; and in view of the fact that it is under a re- 
print setup, we are practically out of copies at the present time. 

Q Iunderstand. But when you do have them, in whose custody are they, 
where do you go to get them? A. To the secretary's office. 

Q. To the secretary. And you don't have to go, as Mr. Wise suggested 
here yesterday with respect to your regulations, to a member of the Board 
to get a copy of the ABC law and the regulations, do you, sir? A. Not unless 


they don't have any and somebody wishes to see one. | 
MR. EARNEST: May I offer this in evidence, if Your Honor pleases. 
THE COURT: Any objection to this? : 
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MR. BINDEMAN: I have none. 

MR. WISE: I have none. 

THE COURT: It will be received. 

(The exhibit was received in evidence and marked Plaintiff's Exhibit No. 1.) 

BY MR. EARNEST: 

Q Mr. Weakley, I direct your attention to finding of fact 12, made on 
October 29, 1957, in respect to premises 5136 MacArthur Boulevard, and 
without going into detail, I just want to ask you one question, and this is my 
last one. Will you tell the Court whether or not in delineating the neighbor- 
hood in that case and in arriving at population in that area of 1,700 persons 
the Board followed the same general procedures that you testified to the Court 
yesterday in respect to the comparable finding that you made in the pending 
case wherein you found that there were 929 total people in the delineated area? 

MR. WISE: I object, if the Court please, on the basis that this is a case 
that has been determined by Judge Curran on June 18, 1958, and is presently 
in the Court of Appeals. 

THE COURT: He may answer the question. 

THE WITNESS: We did. We followed the same procedures. 

BY MR. EARNEST: 

Q. The same procedures that you testified to yesterday? A. Yes, sir. 

MR. EARNEST: No further questions. 

BY THE COURT: 

Q I would like to ask one or two questions, Mr. Weakley. I assume you 
will agree, do you not, that there is nothing in the regulations that have been 
received in evidence that indicates to a remonstrant, to an applicant, the pro~ 
cedure you followed in this case after your hearing of going out and driving 
around and counting houses and using this factor from the Census Bureau in 
determining the neighborhood in that way? A. That is not contained in the 
present regulations. 

Q There is nothing in the regulations about that? A. That is right. 

Q. Outside of the wishes of these 412 petitioners that protested this granting 
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of this license, did you know the desires of anyone else in the neighborhood 
with respect to the establishment of the liquor store at a address? A. In 
this 4881 petition? ! 

Q. Yes. A. We knew the applicant's desires, but no others. 

Q. No others? A. No other resident:" desires. ; 

Q. And if so, on what evidence did you decide to grant the application? 

A. The statute says, Your Honor, the Board must be satisfied and -- 

Q. Satisfied of the wishes -- A. The Board must satisfy itself. 

Q. The language is that the "place for which a license is to be issued 
is an appropriate one considering the character of the premises, its surround- 
ings, and the wishes of the persons residing or owning property in the neigh- 
borhood of the premises for which the license is desired.""’ On what evidence 
did you grant this license as far as determining the wishes of the persons re- 
siding or owning property in the neighborhood is concerned? A. The evidence 
was based upon the petitions, the number of people, the 412. This was all dis- 
cussed by the Board, Your Honor. 

Q. How did you determine the wishes? A. Only of the 412 who were 
opposed. ! 

Q. And they were opposed? A. Yes, sir. 

Q. And on what evidence did you grant the scasitatlant as far as deter- 
mining the wishes of the people in the neighborhood are concerned? A. I 
think Iam correct in saying that in weighing the situation as a whole it was 
our conclusion that the protest was insufficient to justify the denial of the license. 

Q. Well, your investigation did not show any other wishes of the people 
in the neighborhood? A. That is right. : 

Q. Well, don't you think, then, that was an erroneous panichuslion? A. No, 
sir, I do not, based on our views at that time. ! 

Q. Well, it was your view? A. That is right. : 

Q. What evidence did you have before you? A. IfI under stand you cor- 
rectly, we didn't have evidence in answer to your question. 
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Q. That is my question, whether you had any evidence at all so that you 
could properly determine the wishes of the people of the neighborhood, ex- 
cept the 412 who opposed the application, isn't that right? A. The only evi- 
dence that I could offer would be there were some who did not object. 

Q. And you assumed from that that they would favor the application? A. 
No, sir. 

Q You didn't assume that? A. No, sir. 

Q. Well, not assuming that, then all you had before you as far as evidence 
is concerned were the 412 opposing? A. I believe that is right. 

Q. And yet you granted the permit? A. Yes, sir. 

Q Do you consider that taking into consideration the wishes of the people 
in the neighborhood? A. Yes, sir, I do. 

Q In what way? A. We took it into consideration in arriving at that 
conclusion. 

Q. How did you do that? A. Well, we debated it, we discussed it pro 
and con. 

Q. Don't you think you were completely and flagrantly overlooking the 
wishes of the people in the neighborhood rather than considering their wishes 
when all you had before you were 412 objectors and no one favoring except 
the applicant and no way to determine what the wishes of the other people were? 
Do you think you were complying with this statute here that you were consid- 
ering the wishes of the people simply by debating the matter? A. Well, we 
have to discuss it, Your Honor, when we sit down to arrive at a decision. 

Q Now, in judging the adult population of this neighborhood, as you de- 
cided it to be, were you aware of the fact that you could have secured from 
the Census Bureau almost the precise number of adults in the area instead 
of engaging in applying this factor that you did? A. We endeavored to do that, 
Your Honor. 

Q. Where did you get ahold of this factor? A. From the Census Bureau. 

Q And from whom in the Census Bureau? A. Our Chief Inspector called 
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up someone. I do not recall the name of the gentleman. | 

Q And he called someone up on the phone and asked him about the fac~ 
tor? A. He was known to the Board. 

Q. Are you aware of the fact that the actual factor is 2. 2 percent instead 
of 2.4 percent, the factor that you applied, and also that it has dropped con- 
tinually, in 1957 it was 2.2 percent, and it had dropped from 2.5 percent in 
1940 and it has steadily been dropping? Are you aware of that fact? A. No, sir. 

Q. Are you aware of the fact also that the application af this factor has 
no reference whatsoever or relevance whatsoever to houses but only to house- 
holds? Are you aware of that fact? A. Yes. : 

Q And yet you applied it? A. We used it because it was all we could use. 

Q. So that in applying that factor, aren't you aware of the fact that there 
may have been vacant houses in the community and that you were counting 
people who were not actually in those houses? A. We had the best counts 
that we can make, sir. | 

Q. I am asking you whether you are aware of the tact tint the Census 
Bureau has an estimate and could have given you an estimate of the adult pop- 
ulation in that area, A. Your Honor, we asked for it and tried to obtain it 
from the Census Bureau, and we were unable to do so. | 

Q. And you are aware of the fact, whether the factor was a proper one 
or not, that you did not use the exact factor, 2.2 percent, the latest one they 
had for 1957, but you used 2.4 percent, which would make a difference of about 
70 people, even assuming that were a proper factor? Are you aware of that 
fact? A. Iam not aware af that fact. This is the first time I knew about 
those figures that you offer there. 2.4 percent was the figure supplied to us 
by them. 

Q. And you relied upon a telephone conversation? A. Not entirely. 

Q. What else did you rely upon then? A. We went to the Board of Trade, 
where they have a man by the name of Dr. Pickard -- I believe that is his 
name -- who specializes in Census matters and matters of that sort and en- 
deavored to verify and find any other figure that might be proper and fitting 
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for the occasion. 

96 Q. And Dr. Pickard of the Board of Trade told you what? A. He veri- 
fied the fact that this 2.4 would be a reasonable figure and a proper one. 

THE COURT: That is all I have. 

MR. BINDEMAN: May I inquire, Your Honor. 

REDIRECT EXAMINATION 

BY MR. BINDEMAN: 

Q. Mr. Weakley, there has been much discussion about these two prem- 
ises, 4881 MacArthur Boulevard and 5136. Now, may I first show you some 
pictures of these two premises and have you identify them. I show you De- 
fendant’s No. 1 and No. 2 and ask you of what those picture purport to be. A. 
Well, this No. 1, if I understand it, is 5136. I don’t see the number on there, 
but I believe the location is there. 

THE COURT: I suppose we can stipulate that, Counsel. 

MR. EARNEST: No objection. 

MR. BINDEMAN: I have shown these pictures to counsel. 

THE COURT: Do you want to offer them in evidence? 

97 MR. BINDEMAN: I offer them in evidence. 1 and 2, Your Honor, are 
5136; 3, 4, 5, and 6 and 7 are photos of various segments of the shopping cen- 
ter wherein 4881 lies. 

THE COURT: Ali right. 

MR. BINDEMAN: I offer all of these in evidence. 

THE COURT: They will be received. 

THE DEPUTY CLERK: Does Your Honor wish to see them before I mark 
them ? 

THE COURT: No. When and after you mark them. 

(The exhibits were marked Defendant MacArthur Liquors No. 1 through 7.) 

BY MR. BINDEMAN: 

Q. Now, Mr. Weakley, yesterday certain rules and regulations of the Al- 
coholic Beverage Control Board were introduced in evidence, marked Defendant 
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District of Columbia No. 1, which are entitled "Rules of Procedure" and with 
which you are familiar, is that correct? A. Yes, sir. — 

Q. Would you tell us again by whom you were handed these rules and 
regulations when you were first appointed to the ABC Board? A. Within a 
few days after I had taken the oath of office they were handed to me by the 
then chairman of the Alcoholic Beverage Control Board, Allen W. Payne. 

Q. Now, when you were appointed, how long had Mr. Payne been a mem~ 
ber of the Board? A. About twelve years, roughly. : 

Q. And was a Mr. Herbert K. Shallenberger also a member of the Board 
at the time you were appointed? A. Yes, sir. 

Q. How long had he been a member of the Board snd su employes of the 
Board? A. He had been an employee of the Board, as I recall it, some twenty- 
seven years. I mean, he was an employee of the Alcoholic Beverage Control 
Board and he was formerly a member of the Board for fourteen years. 

Q. Now, were these rules of procedure given to you as an official record 
of the Board? A. Oh, yes. | 

Q. And since you have been on the Board, have these rules been treated 
as the official rules of the Board? A. Yes, sir. : 

Q. Have they been followed in your day to day procedures? A. Yes, sir. 

Q I understand that the Board has had various meetings with represent- 


' atives of the Bar Association Committee on relations with the ABC Board, 


99 


is that correct? A. That is right. 

Q. And in the course of those meetings with the Bar Association Com- 
mittee, have these rules of procedure been discussed? A. Yes, sir. 

Q. Have they been handed around and passed around to the various mem- 
bers of the Bar Committee? A. Yes, sir. 

Q. And have they been referred to as the official rules of procedure of 
the ABC Board? | 

MR. EARNEST: I object to all these, if Your Honor please. It is purely 
cumulative. The gentleman has testified to all this yesterday. 
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THE COURT: He may answer the question. 

THE WITNESS: Yes, sir. 

BY MR. BINDEMAN: 

Q Now, Mr. Weakley, do you remember the proceedings of May 5, 1958, 
when Mr. Earnest made certain motion to continue the hearing of the case 
which was then pending before the Board? A. Yes, I think I do. 

Q. And do you remember that I replied, in response to your invitation, 
as counsel for the applicant, to the motions which were made by Mr. Earnest? 
A. Yes, sir. 

MR. BINDEMAN: Now, may I have the transcript of that. 

(The transcript was handed to Mr. Bindeman.) 

BY MR. BINDEMAN: 

Q Mr. Weakley, as you have testified yesterday, Mr. Earnest made sev- 
eral motions at that time, did he not? A. Yes, sir. 

Q. And is it not correct that in response, in my response to the various 
motions I said as follows -- and I am reading from page 10, Your Honor, of 
the transcript of Monday, May 5, 1958, before the ABC Board. "Counsel's 
third motion is to continue the hearing until such time as the rules and regu- 
lations are prescribed. Well, we already have rules which this Board has 
issued. Perhaps some of us would like to see more elaborate rules, but coun- 
sel is not operating in the dark." Now, have you any recollection as to whether 
I had a copy of the rules with me when I made these remarks? A. My recol- 
lection, as I stated yesterday, is that you had a copy of those in your hand. 

Q. And do you recall what I did with them as I had them in my hand? A. 
It is my recollection that you tendered them to Mr. Earnest at the time. 

Q So that, is it your recollection that Mr. Earnest was made aware of 
the existence of some rules and regulations at the hearing on May 5? A. Yes, sir. 

Q. Mr. Weakley, do other attorneys have copies of these rules? A. Yes, 
sir. 

Q.. Are you acquainted with a certain suit filed in this Court, No. 1162-58, 
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entitled Pat's Liquor Store, Inc., v. Weakley, et al? A. Yes, sir. 

MR. BINDEMAN: If Your Honor please, may I refer to the complaint 
filed in this case by the law offices of Lubar, Nussbaum & Liff, and a refer-- 
ence on paragraph 17 of the complaint to the rules of procedure of the Board, 
Rule 9, and setting out Rule 9 in toto. I offer that in evidence, if the Court 
please. 

THE COURT: It is a record of this Court. It will be a 

(The exhibit was received in evidence and marked Defendant MacArthur 
Liquors No. 8.) 

BY MR. BINDEMAN: ! 

Q. Now, Mr. Weakley, reference has been made here to Sections 14a(5) 
and to 14c. When you use those terms, are you reherring, to the appropriate 
sections of the statute? A. Yes, sir. 

Q. And 14a(5), as his Honor has read this movntng, 4 says that "before a 
license is issued the Board shall satisfy itself that the place for which the 
license is to be issued is an appropriate one, considering the character of the 
premises, its surroundings, and the wishes of the persons residing or owning 
property in the neighborhood of the premises for which the license desired." 
Now, is this section the usual section which the Board has before it when you 
exercise your discretion and render a decision in one of these application 
cases? A. It is. 

Q. And is there any other definition in the Act of the term neighborkoed? 
A. No, sir. : 

Q. No, may I read to you Section 14c, Mr. Weakley, which provides as 
follows: -- and I will omit the immaterial provisions -- "No place for which 
a license under this Act has not been issued and in effect on the date the writ- 
ten objections hereinafter provided for are filed shall be deemed appropriate 
if the owners of a majority of the real property within a radius of 600 feet of 
the boundary lines of the lot of parcel of ground upon which is situated the 
place for which the license is desired shall on a form to be prescribed by the 


103 


104 


224 


Commissioners and filed with the Board object to the granting of such license." 
Now, do I understand that in order to come within the provisions of 14c it is 
necessary for objections to be filed on a certain form prescribed by the Com- 
missioners? A. Yes, sir. 


Q. And has such 2 form been prescribed by the Commissioners? A. Ithas. 


Q, I show you what purports to be a Form 14 and ask you whether this is 
a copy of the form as prescribed by the Commissioners. A. That is right. 

MR. BINDEMAN: Mr. Earnest, you are familiar with this. 

MR. EARNEST: No objection. 

MR. BINDEMAN: I offer this. 

THE COURT: It will be received. 

(Form 14 was received in evidence and marked Defendant MacArthur 
Liquors No. 9.) 

BY MR. BINDEMAN: 

Q Now, were various names submitted on identical forms as we have 
just now introduced in evidence in this case? A. Yes, sir. 

Q Now, Mr. Weakley, how does the Board determine whether the names 
listed on the protest petitions on this 14c petitions are in fact the names of 

the owners of the real estate as provided in 14c so that they may come 
within the provisions of that section? A. They are checked against the lat- 
est Assessor's list, which sets forth the true and actual owners of those var- 
ious properties. 

Q Now, when you say Assessor's list, are you referring -~ I will strike 
that, and ask you this. Was there such an Assessor's list filed in this partic- 
ular case? A. Yes, sir. 

Q i show you what is headed Office of the Assessor, D.C., certificate 
of ownership as shown by records of this office, and ask you whether this is 
what you referred to as an Assessor's list. A. It is. 

Q. Now, is this Assessor's list to be read in conjunction with what we 
call a 600 foot radius plat? A. That is the purpose of it, yes, sir. 
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Q. Would you explain to His Honor what is meant by a 600 foot radius 
plat? A. This is made by the surveyor's office of the District of Columbia, 
and it is an official record, accurately measured, and starts from the several 
corners of the lot as indicated in the statute and proceeds in a radius and 
prescribes a circumference. 

Q. In other words, does the surveyor actually — on a drawing the 
various properties located within a radius of 600 feet from the premises in 
question? A. Yes, that is right. 

Q. And then does the Assessor go down the various _— and make 
up a list showing in whose names ownership is listed? A. That is right. 

MR. BINDEMAN: I offer both the Assessor's list, Your Honor, and the 
radius map in evidence. : 

MR. EARNEST: No objection. 

THE COURT: They will be received. 

(The Assessor's list and radius map were received in evidence and mark- 
ed Defendant MacArthur Liquors No. 10 and 11, menpactively. ) 

THE COURT: Do you wish to use these? 

MR. BINDEMAN: No, sir. I thougit you migit want to examine them, 
and then I will proceed, Your Honor. 

THE COURT: Go ahead. 

BY MR. BINDEMAN: 

Q. Mr. Weakley, did the protestants in this case claim: that the owners 
of a majority of the real property within 600 feet, as listed on both the radius 
map and the Assessor's list, objected to the granting of this license? A. Yes, 


Q. And did the Board make a determination and investigation of this claim? 
A. Yes, sir. 

Q.. And what was your finding? A. The claim made by the protestants 
was that there was a certain number of square feet, as I recall, some consid- 
erably in excess of 700,000 square feet in this 600 foot plat and that they further 
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had 425,000 square feet in objection. The Surveyor's figures differed very 
widely from that claim. I believe that the Surveyor's figures indicated ~- I 
do not recall precisely the number -- but it was in excess of 500,000 square 
feet, and that the protesting property was roughly 20 percent of that figure, 
I believe. Those were the Surveyor's calculations. 

Q. So is it accurate to say that instead of having 50 percent or more as 
the protestants claim they in fact had approximately 20 percent? A. That 
is right. 

Q And is it not a fact, Mr. Weakley, that one of the main contentions 
of these protestants was that, even though the statute, l4c, referred to own- 
ers, in making your determination you should not only include owners but that 
you should also include tenants in making your determination? A. They con- 
tended that, but the Board was unable to agree with that contention. 

107 Q. Now, Mr. Weakley, let us go back to 14a(5), if you will. May petitions 
in opposition to an application for a transfer be filed under that section? A. 
Yes, sir. 

Q. And does the Alcoholic Beverage Control Board provide forms for 
protests under Section 14a(5)? A. Yes, sir. 

Q. I show you what purports to be a form entitled, "Objection Petition 
Form No. 14a," and ask you if you will identify that form. A. This is the form 
for objecting under Section 14a(5). 

MR. BINDEMAN: I offer it in evidence. 

MR. EARNEST: No objection. 

THE COURT: It will be received. 

(Form No. 14a was received in evidence and marked Defendant MacArthur 
Liquors No. 12.) 

BY MR. BINDEMAN: 

Q Now, Mr. Weakley, were petitions filed by the protestants on such a 
form also in this case? A. There were. 

Q. Now, you have told us that the statute, 14c, provides for protest forms. 
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Is there any provision whatever in the statute or in the regulations or rules 
providing for consent forms? A. No, sir. 

Q. Do some applicants from time to time file consent forms? A. They do. 

108 Q. Do they file them on any official record of the ABC Board? A. They 
\ present them at the time of the hearing. 
> Q. But is it presented on a form supplied by the ABC Board? A. No, 
sir. We don’t have any form. There have been times when they have taken 
some of these forms and changed the type, changed the ve and put in other 
phrases in there, altered that to fit their purpose. | 

Q. In other words, they have taken your official protest form, scratched 
out the word protest, and put consent? A. Yes, they have done that. 

Q. They have altered it to suit their own convenience? A. That is right. 
* Q But the ABC Board does not print any consent form? A. That is right, 

we do not have any. ! 

Q. Is it not true at the Congressional hearings when thig Act was first 
being determined by the Congress that there was comment made that the Corp- 
oration Counsel did not want consent forms? A. That is correct. 

109 MR. BINDEMAN: I offer the legislative history in evidence, if the Court 
please? 
bd THE COURT: It will be received. 

(The legislative history was received in evidence and marked Defendant 
MacArthur Liquors No. 13.) 

MR. BINDEMAN: This is entitled, "The Joint Hearings before the Com- 
mittees of the District of Columbia," Your Honor, and at page 81 of a pamphlet 
dated 1934 there is the following conversations: 

“Senator Kean: What was the old law? | 
. “Mr. Bride" -- who Your Honor will know was the then Corporation Coun- 
- sel of the District of Columbia, Mr. William W. Bride -- "The old law was 
400 feet from any shcool or church, but there must be a mE Oy of the people 
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signing in disapproval. 
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Senator Kean: Then they split up one lot ? 4 

‘Mr. Bride: We say the owner of the property. We do not say the individual. 

‘SSenator Kean: Under the old law they split up one lot or 25 feet into 25 dif- 
ferent people and then they had 25 consents. 

110 ‘Mr. Bride: We provide that the objection shall be filed, not the consent, 
and the very simple reason for that is that we have found in our applications for a 
gasoline station that it has developed into a racket. There is so much per signature, 
and that does not represent the views of the people in the neighborhood but merely _, | 
the fact that they have been compensated to sign, and we felt under that condition : 
we did not want to suggest the formation of any racket by requiring consent.’ 

Then they go on to another subject, Your Honor. 

THE COURT: The Court will recess for ten minutes. 

(A short recess was held.) 

(The witness resumed the witness stand.) 

MR. BINDEMAN: May we proceed, Your Honor. a 

THE COURT: Yes. Py 

BY MR. BINDEMAN: 

Q. Mr. Weakley, I think we ware talking about the lack of consent petitions 
when we suspended. I would ask you, sir, whether the Alcoholic Beverage Control 
Board made a certain pronouncement to the effect or calling attention to the fact 
that the statute did not require consent petitions. A. The Board did that, yes, sir. 

Q. And I show you what purports to be a mimeographed statement entitled, 
‘Memorandum to the Public’, and ask you whether or not this is the memorandum * 
which the Board issued? A. Yes, sir. . 

“111 Q. Would you have any recollection as to approximately when it was that 

the Beard issued this pronouncement? A. That was last fall, October, 1957. The 
exact date I do not recall. It was subsequently published in the D. C. Register. 

MR. EARNEST: No Objection. 

THE COURT: Have it marked and I will receive it. 


(The Memorandum to the Public was received in evidence and marked = 
Defendant MacArthur Liquors No. 14.) i. 
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MR. BINDEMAN: I do want to call Your Honor’s attention to the fact that 
it is undated. On the lower left-hand side I have my own pencil notation that was 
made around the date that I got this showing the date it was made at that time. 

MR. WISE: May the record show, if the Court please, ' that these exhibits 
were not tendered to me, and I do not want to see them, but as far as the Alcoholic 
Beverage Control Board is concerned, that it is neutral in these entire proceedings; 
and for that reason, of course, I put Mr. Weakley on the stand at Your Honor’s sug- 
gestim. Your Honor’s suggestion to me is a command. : 

112 THE COURT: I am glad to hear you say that, because I think that is the 
proper position for you to take. ) 

MR. WISE: Yes, sir, and I took it. 

THE COURT: I so indicated in chambers, you recall, cuit vigorously; 
and I am glad to hear you agree with that. 

MR. WISE: The King’s request commands me, sir. 

THE COURT: Very well. That may be noted for the record. 

BY MR. BINDEMAN: 

Q. Now, would you remember, Mr. Weakley, ee when it was 
that this pronouncement was printed in the D.C. Register? A. Probably the 
next edition of the Register, the one succeeding to that date. : 

Q. Certainly prior to the filing of the application in this case in March 
of 1958? A. Oh, yes, it was published last fall? 

Q. And as a result of that rronouncement, would you say that most of 
the application cases which come now before the ABC Board do not bring consent 

petitions? A. That is my observation. : 

Q. And did the applicant in this case produce any consent petitions ? 

A. No, sir. 

113 Q. Now, Mr. Weakley, under the statue, is it not true that various factors 
enter into your ultimate decision when you are not confronted with the mandatory 
provisions of l4c? A. Yes, sir. 

Q. As I understand it, then, you either have l4c petitions in objection and 
a sufficient number of those require that you deny the application, is that correct ? 
A. That is correct. 

Q. Or you have petitions under what we call 14a(5) which is the section 
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which deals with ABC Board discretion, is that correct? A. Yes, sir. 

Q. Now, are there other factors which come into account besides the 
protest petitions which we call 14a(5) petitions? A. Yes, sir. 

Q. And so that is it very possible that other factors are considered by 
you beside protest petitions? A. Yes, sir. 

Q. Andis it very true that if consent petitions are filed with no protest 
petitions that that is not necessary, conclusive of an issue in the case? A. 
That is right. 

Q. Has it happened, Mr. Weakley, that an applicant has come in with many 
14a(5) petitions and no protesting petitions and yet had the Board reject that 
application? A. It has happened. 

Q. Would you remember the last time that it has happened? A. It was 
sometime early this year that there was a specific case just like that. 

Q Was that in the case in an application of Sheriff Liquors on Benning 
Road, Northeast? A. Yes, sir. 

Q.. And is it not true that in such case the applicant produced over one 
thousand names in support of his application? A. Yes, sir. 

Q Is it also not true that in such case the protestants did not produce any 
names? A. That is right. 

Q. And yet the Board within its discretion rejected that application, is 
that correct? A. Yes, sir. 

Q. Now, in the converse true, do you also have the authority to grant an 
application where the numbers may be disproportionate? A. Yes, sir. 

Q. Now, referring to the hearing on July 15, do you recall approximately 
how many witnesses testified in opposition to this application? A. Individuals? 

Q Yes, sir. A. Something in the neighborhood of thirty, I believe. That 
is my recollection. I may be in error on that. 

Q. Mr. Weakley, I respectfully differ with you. My notes show that only 
nine people appeared in\opposition. A. Then I have it confused with some other 
protest hearing. We have many of them, you know. 

Q. Do you have any recollection of various letters being received from 
peopie in the immediate area urging the granting of this application? A. Yes, 
there were certain letters received. 
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Q. Mr. Weakley, I show you sixteen letters clipped together under a 
note marked letters of consent and ask you if you would identify those letters. 
A. They appear to be the same letters. ! 

Q. Now, Mr. Weakley, on cross-examination of Mr. Earnest or it may 
have been in response to a questim of the Court I believe that you said that you 
had no other evidence in favor of the application except the applicant's testimony. 
Now, you were not referring to these letters of consent? A. No, I did not have 

116 those in mind. 

Q. So that you did have these letters of consent available to you and the 
other members of the Board had when you reached your determination, is that 
correct? A. Yes. 

MR. BINDEMAN: I ‘offer these in evidence, if the Court tiie: I have 
taken those from the file of the ABC Board which I subpenaed. | | 

MR. EARNEST: I have no objection. : 

MR. BINDEMAN: I offer these in evidence. 

THE COURT: They will be received. They may be given just one number, 
I take it. 

THE DEPUTY CLERK: Exhibit No. 15. 

(The 16 consent letters were received in evidence and marked Defendant Mac- 
Arthur Liquors Exhibit No. 15.) ! 

MR. BINDEMAN: Then I should like to read excerpts from them, if I 
may. 

THE COURT: All right. 

_ MR. BINDEMAN: There were letters, Your Honor, which were produced 
both by the applicant, Mr. Bassin, president of MacArthur Liquors, and also 
letters which were received by the Alcoholic Beverage Control Board directly 
and therefore part of their file and made ayailable to all counsel at the beginning 
of this hearing. 

117 THE COURT: How many were presented by Bassin and how many did 


they receive ? 
MR. BINDEMAN: Your Honor, mayI ask your indulgence and ask my 


client about this at a later time ? 
THE COURT: I think the record should show that. 
MR. EARNEST: As I understand it, some of them are in Bassin’s own 


— isn’t that right ? 
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that. One of them I think is in Bassin’s handwriting, written at the request of a 
customer in the store but signed by the customer, and I will refer to that one at 
the time I get to it and I will also find out exactly which ones wer offered by 
Mr. Bassin, Your Honor. | 

The first one is from a gentleman named R. L. Holiday, living at 5439 
Hawthorne Place, Northwest, addressed to ABC Board, and says: 

Dear Sirs: The genuine citizens of the Palisade area highly resent the 
foolish display being put on in the name of the Palisades Citizens Association. 
Hundreds of us live in the Palisades area who want it known that we, are not part 
of their crackpot ideas. We haven’t been able to put a stop to it. Our fondest 
wish is that you put the liquor store where it belongs, 4881 MacArthur Boulevard 
and put them in their proper place. Sincerely yours.’ 

8 The next is a letter from Edward W. Peifer, 5011 V. Street, N.W., addressed 
to the Alcoholic Beverage Commission, and he says: 

‘Gentlemen: I am a resident of the Palisades area of north west Washington, 
D. C.; and I reside directly across the street of the MacArthur Boulevard location 
where Mr. Bassin desires to locate his liquor store. 

‘During the past several months I have been approached three times by 
petitioners who wanted me to sign petitions opposing Mr. Bassin’ store at both his 
present location and the proposed one. I like to consider myself broadminded so I 
asked the petitioners, ‘Why should I oppose a liquor store?’ Gentlemen, not one 
of the petitioners could offer any reason except that parking space is limited in 
the location under question. This sounds like a very weak reason to me for pre- 
venting a man from earning a living in the manner he sees fit. 

I not only do not oppose Mr. Bassin’s store, but I think that a gentleman 
of his caliber would be an asset to this neighborhood.’ | 

A letter from Frederick R. Pettis. 

Gentlemen: As a resident and property owner in the Palisades area, I 
would like to go on record as favoring the proposed move of MacArthur Liquors. 

‘I believe the new location is the proper site for a liquor store. Its present 
location is more of a residential area than the heavy commercial area in the 4800 
block of MacArthur Boulevard. 
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‘From discussions with my neighbors and friends, I believe an overwhel- 
ming majority of them would prefer the new location.’ Signed, Frederick R. 
Pettis. 

A letter from a Donald V. Brown. 

‘Gentlemen: Having been in business in the neighborhood for the last 
twenty-five or more years and knowing most of the people in this section, I 
cannot see why a first class and orderly liquor store would be out of order. 

‘All sections of this city have them and they never are a detriment to 
any locality. 

I hope it is approved. Your truly.’ 

A letter from William A. Yonce. ! 

‘To Whom it May Concern: To satisfy my own curiosity I made a personal 
survey of the homeowners in the area immediately surrounding the 4800 block 
commercial district to find out their sentiments on the liquor store transfer. 

I found a vast majority are in favor of the proposal, but that quite a few 
had signed against it for reasons that shocked and disgusted me. These people 
were visited and revisited by signature solicitors that actually shamed, scared, 

120 and threatened them into signing. In some cases they actually signed to 
get rid of them. 

€ live within 150 feet of the new application, and have no fear of the store 
being here, or harming my neighborhood in any way. 

I feel that those who are against it have a perfect right to object. However, 
to forceably impose their wishes on others is disgraceful. I: certainly hope that 
the Board understands how few disgusting people we have in our area and do not 
judge our entire area by such a minute group.’ 

THE COURT: Was that the letter in Mr. Bassin’s handwriting ? 

MR. BINDEMAN: No, sir, <hat is not. That was written and signed by 2 
William A. Yonce. I am reasonably sure this is one of those not solicited. 

A letter to the ABC Board signed by Albert Masters. | 
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‘Gentlemen: I am putting in my request to have the liquor store, located 
in the 5100 block MacArthur Boulevard, transferred to the 4800 block MacArthur 
Boulevard for these reasons. At the vresent location there are no parking 
facilities, which causes traffic tie-ups, also blocking the bus stop which is 
located on the corner, just a few fe@ away from the liquor store. 

If the liquor store is moved to the 4800 block of MacArthur Boulevard, 
persons can do ali their shopping in one stop as there are plenty of parking 
facilities there, and there will be no traffic tie-ups. 

‘Noticing the article in Sunday’s Washington Post of the citizens of Pali- 
sades Park trying to have the liquor store license taken away, I for myself and 
plenty of other people living in this section do not favor the store or owner losing 
his license as, to the best of my knowledge, almost everyone in that section of 
town have liquor in their homes. 

‘Take, for example, if years ago people said to Edison, we don’ need 
electric lights, or music, where would we be today. That is the same for the 
liquor store. We are going to get it anyway. So why not keep the store in the 
neighborhood. As for the present owner of the store, if these same people who 
are trying to have the liquor license taken away would check on the boy’s father, 
they would find that he has helped the above section of town quite a bit by building 
up to date and clean buildings and helping to improve the section.’ 

A letter, sir, from a Charles E. Perry, addressed to ABC Board. 

‘Gentlemen: It has come to my attention that there is some controversy 
regarding the location of MacArthur Liquors, Inc., on MacArthur Boulevard. 
The present site of this store is at 5136 MacArthur Boulevard, Northwest, which 
is more or less a residential neighborhood. 

122 ‘I understand that the owner of this store proposes, if possible, to move 
to the commercial district of MacArthur Boulevard, the 4800 block. 

‘Recently, I have purchased a home at 5225 Manning Place, and from a 
personal viewpoint, this *iquor store in the commercial district would not be as 
objectionable as it is in its present location. 
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‘Your cooperation in approving this move would be appreciated, because 

it would be practical to have the stores that stay open late in the evening in one 
' location.’ 

Now, sir, the next one is a letter from a Raymond Hepes who came into 
Mr. Bassin’s store, told Mr. Bassin that he was very upset about the activity 
in the neighborhood against the store, said that he wanted to write a letter. 

Mr. Bassin acted as scrivener. It was dictated by Mr. Reap Mr. Bassin wrote 
the letter; Mr. Regan signed it. 

THE COURT: Was Mr. Regan able to write ? 

MR. BINDEMAN: Yes, sir, evidently, he signed it. I will be glad to put 
Mr. Bassin on the stand and have him identify it. : 

Gentlemen: I have been building homes in the Palisades area for several 
years now. I am in the process of building two home within 200 feet of the liquor 

123 license transfer to 4881 MacArthur Boulevard. I have a $90,000 investment 
in this project. It is inconceivable to me that the new store is going to devalue my 
property. It is my firm belief that furthering the commercial area enhances the 
value of the residential area. That is something I have lived through in this par- 
ticular area.’ Signed, Sincerely, Raymond Regan. | | 

Then a letter, sir from.a John H..Davis. This is a copy which was sent 
to M-. Bassin from a.Mr. John H. Davis who Mr. Bassin does not know. The 
letter purpo rts toe .be.a copy of a letter. addressed. to the Palir:ades Citizens 
Association.and says: 

‘Dear Sir: Somehow or other I have gotten on your malin list, though 
not due to any request.on my part. 

‘In recent months your newsletter has urged that I join you in protesting 
various applications and hearings to prevent the establishment of a liquor store 
in the neighborhood. ! 

‘Each of these announcements have assumed that it was self-evident why 
such an establishment’s application should be protested. It is by no means self- 
evident to me, and you have written nothing in your newsletter to enlighten me 
on the subject. 
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124 ‘Why should Mr. Bassin's application be protested? Is it the Palisades 
Citizens Association desire to establish some kind of local prohibition in the 
area? Are you attempting to restrict the drinking habits of your neighbors by 
making the procurement of liquor as inconvenient and difficult as possible? I 


don't know your motives. 

"Prohibition was repealed in 1933. The sales of alcoholic beverages is 
a legitimate business, and the location of a liquor store in a commercial, ina 
business area, seems to me to be a completely reasonable action. Why shouldn't 
this area have a liquor store and why shouldn't it be located in the vicinity of 
supermarkets, drugstores, service stations, etc., for the convenience of the one- 
stop shopper ? 

"What do you expect to gain for the people living here by protesting the 
establishment of a licensed liquor store at 4881 MacArthur Boulevard? Are you 
a cat's paw for some other established liquor dealer elsewhere? Perhaps in 
Georgetown? Frankly, I don't understand what you are up to or why. 

"Incidentally, I do not know Mr. Bassin, have never met him, andI am a 
nondrinker and would not patronize him in any event. Yours very truly, John 
H. Davis.’ 

A letter from Mr. Ferguson, stating that as owner of various properties 
which he lists, Your Honor, which purport to be 15 properties in so far as they 

125 have 15 addresses. So that it may be less. than 15 if they are larger pro- 
perties. He states: 

"I would like to state that I have no objection to a retail liquor store being 
situated on MacArthur Boulevard across the street from the above properties. 
Yours very truly, Alan M. Ferguson.’ 

A letter from a Charles E. Perry. It seems to me that I read this, if I am 
not mistaken. Yes, I read the copy of it, Your Honor. So that is the same letter. 

A letter from a Mrs. Matthew E. Donahue, addressed to Commissioners, 
ABC Board. 

*Gentlemen: I own several pieces of property within 300 feet of the pro- 
posed liquor application of Mr. Bassin. 
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I have absolutely no fear of a retail liquor store devaluatjr _ my property 
in any manner. I would like to go on record as favoring such an application.’ 

A letter from Eugene LaPorte, addressed to ABC Board. 

‘Gentlemen: My home is within 100 feet of the proposed liquor application. 

‘I see no reason why it should not be put in the most commercial area of 
our neighborhood. 

‘I am an elderly man and I resent the harassment given me by the Pali- 
sades Citizens Association. Mr. Bassin on the other hand has been a perfect 
gentleman, and I appreciate the respect shown me. Very truly yours.’ 

126 A letter from.the Formant Realty Company, addressed to the ABC Board. 

Gentlemen: 1, Peter C. Laganas, owner of Lot 822-823-824, which is 
directly across the street from Lot 817, Square 1389, have no objection to a re- 
tail. liquor store transferring there, ’ 

And then a letter from Joseph Brodsky and Jack Weitz who own or who 
lease the gasoline station which Your Honor may have noted from the pictures were 
one premises removed from the premises in question. And they have made an 
agreement with Mr. Bassin that in the event his application should be granted that 
they would give him automobile parking on that gasoline station for 15 automobiles. 
I won’t read this, Your Honor. It is just the agreement between those parties. 

BY MR. BINDEMAN: | 

Q. So that, Mr. Weakley, were these items also taken into consideration 
in reaching a determina*'in-on-this matter ?. A. Yes,sir, thes were read by the 
Board. 

Q. Now, at the hearing was there any testimony stunt the parking 
facilities available at the two respective locations, one, 5136 where the license 
was, and, two, 4881.to.which the license sought to be transferred? A. Yes,sir. 

127 Q. Would you tell His Honor very briefly what the parking situation was 
at the two locations? A. At 5135 there is no parking except on-street parking 
at the curb. At 4881 this extra space is provided for parking; and there is, in 
addition, I believe, a Safeway store there that has considerable parking area, 
so that one could park his car, do his grocery shopping, go to the store and get 
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his liquor if he so desired, and they would all be off the street parking. 

Q. Mr. Weakley, at the hearing, the original hearing, not the one that we 
are concerned with here, but at the original hearing on 5136, was there objection 
made by the Francis Scott Key School? A. Yes, I think there was. 

Q. And is it not correct that testimony was adduced before the Board at 
the hearing on this particular application to move to 4881 which showed that the 
distance of the Francis Scott Key School to 5136 MacArthur Boulevard was two- 
tenths of a mile but the distance to the new location would be five-tenths of a 
mile, almost two and one-half times as much? That is right. I recall some 
such testimony at the hearing. 

Q. And is it not true that at the hearing before you on this application to 


transfer there was also testimony adduced that the Palisades Playground was one-tenth. 


of a mile from 5136 but would be eight-tenths of a mile from the new location? A. 
Yes, sir. 

Q. And is it not also true that there was testimony adduced that the 
Palisades Church which was four-tenths of a mile from 5136 would be one and 
one-tenth mile from 4881? A. Yes, that is right. 

Q. And will you state whether or not that factor entered into your 
determination of the decision in this case? A. Yes, sir, it did. 

Q. Now, did you also take into consideration the fact that surrounding 
5136, as shown by the pictures introduced in evidence here this morning, there 
were a great many residences as opposed to the fact that around 4881 there was 
a commercial shopping center? A. Yes, that is right. 

Q. And is it not true that in the shopping center in which 4881 finds itself 
that there are three chain stores composed of a Safeway, a Peoples Hardware, and 
an Arcade Sunshine Laundry? A. Yes, sir. 

Q. And is it not also true thatthere is in such shopping center a movie 
theater, a gasoline station, a drugstore, and a barbershop? A. That is right. 


129 Q. So that did you not find that the premises around 4881 was a commer- 


cial area as distinguished to the premises around 5136? A. That was our finding. 
Q. And in your opinion, would the transfer be in the public interest on 

that matter as well? A. Yes, sir. 
Q. Now, you told us that you went on a personal inspection of the area; 
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and as I understand, you have testified you drove around in your automobile 
and you also walked around the area. Did this inspection make you familiar 
with the area, Mr. Weakley? A. Well, reasonably so, yes, sir. 

Q.. And then, as I understand it, you got back to the office and you took 
out your maps and delineated what you felt was a reasonable area to be the 
neighborhood as specified in Section 14 of the Act? A. That is right. 

Q. And would you tell us whether or not you do that prodedure or do 
these things in every case where you have to determine a neighborhood? 

A. In each protest we follow the same general procedure. | 

130 Q. And would you tell us what general factors you consider in deter- 
mining what area should be the neighborhood? A. Iam not quite clear on just 
what you mean by what factors. Obviously, we consider the nearness to the 
proposed premises, and we work out from that and study going out in a radius, 
wide circumference. We consider the general density of the building, whether 
it is heavily built or sparsely built, in order to determine just what area would 
be proper. For instance, an area that is sparsely developed would have a wider 
and perhaps in footage a large neighborhood delineated than where there is a 
heavy concentration of population. 

Q. Where you would have a heavy concentration, then do I understand you 
would have a lesser geographical area, is that correct? A. That is right. 

Q. In other words, what you do is you try to apply the rule of reason in 
determining what would be the people affected by this application, is that correct? 
A. Yes, sir. 

Q. And is every case different, Mr. Weakley? A. Yes, sir, everyone seems 
to be very different. | 

Q. Is there any distance, any arbitrary distance set out in the statute as 
any guide? A. No, sir. ; 

131 Q. So that could you, in your opinion, use any arbitrary distance as a guide 
in view of the fact that every case seems to be bottomed on different facts? 
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A. You.couldn’t set out in rule book form an arbitrary distance and have it pro» 
perly applicable to each situation. 

Q. Now, having determined what the neighborhood is, you then specified 
it on a map, is that correct? A. Yes. 

Q. By definite streets? A. That is right. 

Q. And then you gave the file to your office staff to check the petitions 
against. that neighborhood as you determined it, is that correct? A. We not only 
mark it on the map, but we in writing put down the names of the streets in addition 
for the staff. 

Q. So that the staff then has an accurate area in which-- A. It has an 
accurate instruction as to how to proceed. 

Q. Very good, sir. And they go over the petitions and score them, is that 
correct? A. Yes, sir. 


132 Q. And am I correct in stating that their first job is to check the petitions 
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under l4c to see whether or not the application is barred by the terms of that 
statute? A. That is correct. 

Q. And as I understand it, they did check it and you found that the application 
was not barred by 4c? A. Yes, sir. 

Q. .And then does the Board score the petitions to see what the story is on 
14a(5)? A. ¥es, sir. 

Q. Now, Mr. Weakley, I would like to discuss this population ratio a little 
bit with you, if you please. Mr. Earnest took you through a computation which, 
frankly, I could not follow. As I understand it, what you did is you counted or you 
had your staff count the homes within this neighborhood, is that correct? A. Yes,sir. 

Q. And applying the ratio of 2.4 you arrived at 929 plus? A. Yes, sir. 

Q. Now, do I understand that this ratio was obtained by you under the best 
information available? A. Yes, sir. 

THE COURT: No, no. That isn’t what he said. 

‘MR. EARNEST: That isn’t what he said. 

THE:COURT:. That isn’t what he testified to. That 5 your interpretation of 

his testimony. 


¥ 
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MR. BINDEMAN: Your Honor, I thought he did say that. 

THE.COURT: You are leading him, Counsel, ami interpreting his testi- 
mony. He said he had one of his staff members make a call to the Census Bureau, 
and I wouldn’t consider that is the best method of securing that information at all, 
but that.was his testimony anyway. 

MR. BINDEMAN: Your Honor, I am leading him, but t is cross-examination. 

THE COURT: You are interpreting his testimony. __ 

MR. BINDEMAN: May I inquire further along that line ? 

THE COURT: Yes. 3 

BY MR. BINDEMAN: 

Q. Mr. Weakley, what else was done beside that beter call to a repre- 
sentative of the Census department? A. We asked for the Board of Trade figures, 
because we knew they had been making-- 

THE COURT: Frankly, I think we ought to have a representative of the 
Census Bureau here to tell us about that factor and see what the factor is. 

MR. BINDEMAN: I will be very happy to try to get that. 


134 THE COURT: And I think that should be here for the completion of the 


record in this case. 
MR. BINDEMAN: Would Your Honor also be interested in having Dr. Pickard 


from the Board of Trade ? 

THE COURT: I don’t know who Dr. Pickard is. I think the Census Bureau 
ought to be here, in view of the fact that he used that factor. I think they are the 
ones who should be represented here by someone who can give us the proper infor- 
mation. | 

MR. BINDEMAN: All right, sir. 

BY MR.. BINDEMAN: 

Q. Well, was the factor also verified by this Dr. Pickard ? A. Yes, sir. 

Q. Would you tell his Honor who Dr. Pickard is, if you know? A. Heisa 
specialist retained or employed by the Washington Board of Trade to make these 


population studies. 
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MR. BINDEMAN: I shall try to get some testimony on that point, Your 
Honor. 

THE COURT: I am not interested in Dr. Pickard’s testimony. I am inter- 
ested in getting someone from the Census Bureau in view of the fact that they 
used that factor, 2.4. 

MR. BINDEMAN: All right, sir. 

135 BY MR. BINDEMAN: 

Q. Now, Mr. Weakley, Mr. Earnest seemed to want to leave the impres- 
sion that when you counted the area and deducted the number of peopie who had 
signed a petition that the balance you considered as consenting to this application, 
is .that correct? A. That is incorrect. 

Q. Using a little bit more simple mathematics, your findings state, as I 
remember, that the Board by the best means available to it determined that 
within this neighborhood there was approximately a population of 929 plus adults 
of. whom 412 are alleged to have signed petitions. Now, my mathematics very 

quickly, 929 minus 412 leaves 517. Was it the determination of the Board, Mr. 
Weakley, that 517 people consented to this application? A. Definitely not. 

Q. Isn% it correct that what you were doing was ascertaining that in an 
area of 929 people 412 people objected? A. That is right. 

Q. So that the purpose of the population count was to give you some idea 
of what percentage of people actually were protesting? A. That was the sole pur- 
pose of it. 

Q. And is it not correct that you gave every one of the 412 people such con- 
sideration as you deemed they were entitled to under all of the facts in this case? 

136 A. Yes, sir. 

Q. And do I understand that in reaching at your decision you used that element 
as one factor entering into your decision? A. Right. 

Q,.-And without-trying to gain the rationale of your mind and how your mind 
worked, this was only one factor among many which led to your ultimate conclusion, 
is that correct? A. Yes, sir. 
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Q. Mr: Weakley, in his examination yesterday Mr. Earnest said something 
about his wanting to be present or he objected to the fact that he was not present 
when some discussions were being made by the Board members as to the neigh- 
borhood to be used in this case. Is it usual for counsel to be present when the 
Board deliberates amongst itself? A. It is not. ! 

MR. EARNEST: If Your Honor please, I havent = any suggestion that 
I be present when they deliberate. What we asked very plainly was that we were 
getting tired of them garnering evidence after the hearing was closed; and we 
asked that when they came to make their analysis and when they came to delineate 

137 the neighborhood that it be done in open court so that we would have a right 
to cross-examine the people who were going to do that. This is all that I ever 
suggested, and the record shows that clearly. i 

MR. BINDEMAN: This is precisely my point, Your Honor. 

BY MR. BINDEMAN: 

Q. Is it usual for counsel to be present when the Board is making its own 
analysis of the evidence? A. No, sir. 

Q. Has that ever been done? A. It has never been suggested, to my know- 
ledge. 

Q. Is this not a part of the perogative of yourself, sir, as a Board member ? 
A. I would consider it so, and I would put it in the same category as witnesses and 

attorneys wishing to be present in the juryroom when the jury is making its decision. 

Q. Or when the court makes its own determination, would you say, Mr. 
Weakley? A. I didn’t understand the question. 

Q. Or would it not be equivalent to being present when the court is making 
up its own. mind? A. That is right. | 

Q. There is nothing wrong with trying to persuade the court or the ABC 
Board, is that right, but after that you are on your own? A. I I think so. 

138 Q. Now, Mr. Weakley, as a matter of fact, were there conferences held 
between the various members of the ABC Board about this matter? A. Oh, yes. 


244 


Q. Would you say that they were numerous or very spasmodic? A. I 
would say numerous conferences. 

Q. And were your findings unanimous or was there any dissenting opinion ? 
A. The findings were unanimous. 

_ Q. Now, Mr. Weakley, I would like to read the various findings to you and 
inquire as to each one of them. No.1 finds: ‘That the applicant corporation sought 
to move its Class A license from 5136 MacArthur Boulevard to premises 4881 
MacArthur Boulevard.’ That is a fact. We do not have to spend any time on that. 

No. 2: ‘That protest was voiced on behalf of the Palisades Citizens’ ¥ 
Association, Florence Crittenton Home, Hardy Home and School Association, be 
Foxhali Community Association, and by various individua’ citizens. That, in 
addition, a number of letters in favor of the transfer were received and considered 
by the Board.’ That is a fact and that doesn’t need any discussion. 

139 No. 3: ‘That the evidence adduced by witnesses in opposition to the transfer 
tended to prove objection to issuance of any liquor license in that area and was not 
limited to the transfer herein involved.’ I would ask you, sir, whether or not there 
was substantial evidence to support your finding No.3? A. Yes, sir. - 

Q. And is that in the record of the transcript? A. It is in the transcript. 

Q. No. 4: ‘That the proposed premises is located in a substantial shopping 
center which is zoned for commercial use and is, in fact, a much preferred location 
to 5136 MacArthur Boulevard from every standpoirt including off the street parking.’ 
I would ask you, sir, whether or not there was substantial evidence in the record to 
support that finding. A. Yes, sir. 

Q. No.5: ‘That the premises is not within the prohibited distance of any . 
church or school.’ Was there substantial evidence to support finding No. 5? A.Yes,sir. | 

Q. No. 6; ‘That the Florence Crittenton Home, the Hardy Home and School 
Association, the Foxhall Community Association are well out of the neighborhood.’ 


Was there substantial evidence to support that finding ? ‘ 
140 MR. EARNEST: Just a minute. I object on this one. I have no objection to Mr. 


Bindeman testifying as he has done a good job in asking a lot of leading questions, but 
now this witness, with respect to this finding, has testified and I have already cross- 
examined him. How in the name of heaven could he make a finding, for example, ry 


» 
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that the Florence Crittenton Home was well out of the neighborhood when he 
took no measurements of any kind. 

MR. BINDEMAN: Isn't this cross-examination? | 

THE COURT: I will sustain the objection. It is for the Court to deter- 
mine whether the findings are adequately supported by the record, Counsel. 
His opinion that they are doesn't mean a thing to me. 3 

BY MR. BINDEMAN: 

Q. Well, I will ask him this. Mr. Weakley, do you recall that a William 
H. Water, Jr., president of the Hardy Home and School as testified 
in opposition to this license? A. Yes, sir. 

MR. BINDEMAN: Your Honor, my notes are not as complete as I thought 
they were. So I will abandon this, but I will ask this of the witness. 

BY MR. BINDEMAN: 

Q. Was there an opposition from the Francis Scott Key School to this 
application for transfer? A. Not at 4881. : 

@. And do you have any information which school is closer to 4881, the 
school which protested, the Hardy Home and School Association, or the school 
which did not protest? A. I am sorry. Eton? Siokl cen/anaver tat; I 
don’t know. 

MR. BINDEMAN: Your Honor, I believe that the transcript which I think 
Your Honor ought to read will contain that information. I thought my notes 
were more complete. It does not contain that information. 

THE COURT: Very well. Iam going to read the sis Sate 

MR. BINDEMAN: Fine, sir. 

BY MR. BINDEMAN: 

Q. Now, Mr. Weakley, your findings concluded by stating: "That it is 
the finding of the Board that 4881 is appropriate for the license desired, and 
the same may issue if and when the applicant complies with all the require-- 
ments of this and other municipal agencies." Did, in fact, the applicant com~ 
ply with all requirements of your and other municipal agencies? A. Yes, sir. 
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Q. And pursuant to your findings, did the license issue? A. It did. 

MR. BINDEMAN: Your Honor, I think that is all, except that I do have 
shown to me the portion of the District of Columbia Register which contains 
the pronouncement which was heretofore introduced in evidence; and if I may, 
I would just like to refer to it for the record and then hand it back to the per- 
son who gave it to me. 

THE COURT: Why don't you offer it in evidence? 

MR. EARNEST: Your Honor, Iam sorry. I wasn't listening. I was 
reaching for an exhibit. I apologize to the Court. 

MR. BINDEMAN: Mr. Earnest, I am saying that the exhibit that you have 
in your hand, Defendant's No. 14, was published in the D.C. Register, and I 
have the reference to this. 

MR. EARNEST: No objection. 

THE COURT: Let the date be inserted in the record. Can't you stipulate 
that? 

MR. BINDEMAN: All right, sir. The volume, Your Honor, is Volume 


4, October 21, 1957, at page 94, and the date is October 10, 1957. 
MR. EARNEST: I so stipulate. There is no question about that. 
THE COURT: All right. 

MR. BINDEMAN: I think that is all, Your Honor. Thank you. 
RECROSS EXAMINATION 


BY MR. EARNEST: 

Q Mr. Weakley, referring to Defendant's Exhibit 14, which is this Mem- 
orandum to the Public that Mr. Bindeman has just referred to and which was 
published in the D.C. Register on the date as the record reflects, this Mem- 
orandum having to do with future applications was required to be published 
in the D.C. Register in order to have and in order to become effective as a 
rule or regulation, was it not, the law so requires? A. Well, I presume so, 
although I really don’t know the answer to that question. 

Q. And can you tell the Court when these rules and regulations that you 
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produced here yesterday were published in this D. C. Register ? A. Idonot 
know, sir. They were created in 1938, before my time. i 

' Q. Yes, sir. Could you be good enough to ascertain for the Court 
and tell us after lunch if it isn’t a fact that they have never been published 
in the District of Columbia Register? Would you ascertain that for us, sir, 
and come back and be prepared to answer that? A. I don’t know how to 
ascertain it, frankly, sir, without making a search of the whole record or 
having someone do it. 

144 MR. EARNEST: Will the secretary of the Board kindly produce the 
600 foot map that was offered into evidence on behalf of the Citizens 
Association, not your map, my map. 

MR: BINDEMAN: It is not my map. It came from the records of 
the Board. That is what was introduced in evidence. : 
_ MR. EARNEST: Will you kindly produce the 600 foot map. 
MR, BINDEMAN: Your Honor, that is what I thought I introduced in 


evidence from the records of the Board, which you ought to have right there, 
Mr. Earnest. 


MR. EARNEST: I understand. Will the young lady — produce the 
record in the case and extract from it and hand to me the 600 foot radius map 
which was offered and received in evigence before this Board with my 
markings on it, sir, not yours. : 

MR. BINDEMAN: I don*t have any markings on it, Mr. Earnest. 

THE COURT: Have you made a demand for the production of this ? 

MR. EARNEST: Yes, sir. I have subpenaed them, and she presumably 
has the record here. 

145 MR. BINDEMAN: Your Honor, the young lady handed me a jacket with 
the official records of the Board containing petitions and the Assessor’s 
list and the 600 foot. radius map. I took those two things out of the map and 
introduced them into evidence. Those were the two items which you have. 
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THE COURT: Counsel is entitled, having made a demand for the 600 
foot map, if it was used, to have that produced. 

MR. EARNEST: The secretary of the Board has produced a 600 foot 
radius map and that constitutes part of the official records of the ABC Board 
in this particular proceeding. 

MRS. ALBERT (Secretary of ABC Board): That is right. 

MR. EARNEST: Yes, Ma’m, thank you very much. 

BY MR. EARNEST: 

Q. Mr. Weakley, I am going to show you two 600 foot radius maps, 
one marked Defendant’s 11 2 .d one which has been handed to me, sir, by 
your secretary or the secretary of the Board, and directing my attention, 
sir, to the one which the secretary has just handed me, this was offered in 
evidence and received as such in the proceeding before your Board, was it 
not, sir? A. Yes, sir. 

Q. Now, sir, referring to the other 600 foot map, will you tell me who 
marked each of the lots thereon shown in red with the initial P. A. I cant 
tell you who. I can tell you how it was done, by 2 member of our staff, sir. 

146 Q.. By a_member of the staff? A. That is right. 

Q. And what does the word P denote? A. Protest. 

Q. And what does the green markings on the remaining lots denote ? 
A. I don’t know. 

Q. You don’t know, sir? A. I didn’t make the map, Mr. Earnest. 

Q. Yes, sir. A. The staff did that. 

_ . Your first determination was whether this was a 600 foot case under 
14¢? A. That is right. 

Q. In order to make that determination you had the surveyor, did you 
not, prepare this 600 foot radius map? A. Yes, sir. 

Q. And then you had someone mark protest on certain of the lots, is 
that right? A. That is right. 
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147 Q. And you don’t know who did it? A. Several members of our 
staff. I can produce the name, but I don’t have it available at the moment. 

Q. Could you ascertain that for us at lunch, because it will have 
sone thing to do with several questions which I wish to direct to you? Now, do 
you have with you in the official file that the young lady produced the 
computation made by the Surveyor or somebody on your staff which shows 
the total square foot area of property in the 600 foot area of about 500,000 
square feet? A. I beg your pardon. I didn’t understand the question. 

Q. Do you have with you in the official file which your secretary has 
produced here this morning the computations made by the Surveyor or by 
somebody on your staff reflecting the fact that there is approximately 
500,000 square feet of ground in this 600 foot area? A. If we pa it is in 
the file. | 


MR. EARNEST: May I have that, Ma’m? 
MRS. ALBERT: Mr. Weakley, this is our confidential file. 
MR. EARNEST: Madam, I don’t know what you mean by confidential. 


MRS. ALBERT: This is confidential to the Board me mbers. 

MR. EARNEST: Is this the whole file ? 

MRS. ALBERT: This is the whole file. 

BY MR. EARNEST: : 

Q. Now, in the file marked confidential, No. 211, the young lady has 
handed me a confidential report which says persons signing petitions 
protesting and consenting to issuance of ABC license, Class A license, to 
the above address, referring to 4881. And does this show, sir, the 
computations made of the people who consented or who objected? A. These 
are computations of those who objected. ! 

Q. Yes, sir. A. There are 594,323 total footage in the radius. 

Q. Who made that determination? A. The members of our staff 
took those figures from the Assessor’s calculations. That is where they got 
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it. 

Q. The Assessor made the square foot calculations within the 600 
foot area? A. Yes, sir. 

Q. This is what I asked be done in open court and prior to when you 
went into your deliberations, isn’t that so, so that we might have an 
opportunity to cross-examination that gentleman making that computation ? 
That is what.I requested, wasn’t it, sir? I asked to be present when the 
evidence was being introduced, didnt I, sir, isn’t that right, Mr. Weakley ? 

149 A. You had already introduced the evidence, as I understand it, Mr. 
Earnest; and if I may say so, I understood you requested to be present when 
these calculations were being made by members of the staff. 

Q. And I wanted it on this witness stand so I could meet that. 

A. I don’t know what you wanted it for. 

Q. That is what I requested, isn’t it? A. I guess so. 

Q. But I was denied it. Now, Mr. Weakley, I am going to show you 
Defendant’s Exhibit No. 10. This says certificate of ownership as shown by 
records of this office. Now, who made this for you, sir? A. The Assessor’s 
Office. 

Q. And the word P opposite some of these names, does that mean 
protest? A. Yes, sir. 

Q. And in making out this list of persons who are designated here 
as protestants, you disregarded all persons who had signed on Form 14a 
rather than on Form 14, did you not? A. We disregarded the names on 


14a(5) form and considered those that were properly made out on 14c Form 
as prescribed by the Commissioners. 

150 Q. Yes, sir. Now, the law says that in cases like this, in determining 
whether or not it is a 14c case, meaning that it is mandatory on you to grant 
it if more than the majority are in that 600 foot area, that the form must be 
as made by the Commissioners and furnished to you? A. That is my 
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understanding. 

Q. Now, on Form 14, which is the general objection form, this 
requires or the 14c form requires the name, the square of parcel or the 
lot and the street address, doesn’t it? A. That is right. 

Q. And Form 14a, which is the objection petition form, this too 
requires, does it not, the name, the square, the parcel, and the lot and the 
address? A. It is provided for on the form, but not — under the 
statute. 

Q. I understand that, but this is what the form says, isn’t that right, 
sir? A. Yes, sir. 

Q. So that if some of these people in all innocence sign the wrong 
form, you at. least, sir, had before you, whether they signed Form 14 or 14a, 
the same identical information, didn’t you, sir? A. Oh, yes.' 

Q. Their name, their lot, and the square and the address, but you 
kicked all those out because they signed on the wrong form and said that 


151 this was not a 14c case, did you not? A. I don’t think we kicked them out. 


We werent able to consider them under the requirements of the statute. 

Q. You disregarded them, didn you, sir? A. We had to. 

Q. And as evidenced by your own certificate of ownership, all of 
these names here, while they objected and while the lot and square and 
address was shown, you said it wasn’t a 14c case, did you not ? A. That 
is right. 

Q. Now, then, let me ask you this, sir. You testified this morning 
that the owners, in so far as the 14c case was concerned, the total square 
area of their property was only about twenty percent of the total and that 
the total was some 500,000 square feet, is that right? A. I believe that is 
right. | 

Q. Now, did you make a computation, sir, of the total square foot 
area of every person who objected in this 600 foot area irrespective of 
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whether it was on Form 14 or 14a? A. No, sir. 
Q. You would agree, would you not, disregarding the 
152 technicalities in the form and just looking at the 600 foot area map which 
was introduced and received by you as evidence and as shown by the markings 
hereon, that they would greatly outnumber the people, that this would be a 
i4c case? A. I don*% think I can draw that kind of conclusion, Mr. Earnest. 

MR. EARNEST: Well, [ will show it to the Court. 

MR. BINDEMAN: If Your Honor please, I am not clear on his 
questions. Is he talking about owners or owners and residents or is he 
talking about Section 14c. It is very confusing to me at this point. 

THE COURT: Mr. Earnest, you heard Counsel’s statement. 

MR. EARNEST: I am sorry, Your Honor. 

THE COURT: Will you repeat your statement ? 

MR. BINDEMAN: I am not clear on what Counsel was inquiring. 

Is he talking about owners, is he talking about residents-- 

MR. EARNEST: No. The statute doesn’t say owners. 

_ MR. BINDEMAN;: The statute 14c does say owners, Mr. Earnest, 
and this is the confusion. 

MR. EARNEST: It isn’t the numerical number of owners. It is the 
aggregate square foot of property. 

153 MR. BINDEMAN: I agree. Are you now talking about 14c ownership 
only ? 


MR. EARNEST: That is right, sir. 

MR. BINDEMAN: All right. 

MR. EARNEST: That is all, and I wanted the witness to concede, if 
he would, that barring the unfortunate use of the wrong form this would 
have been 2 l4c case. 

THE WITNESS: Well you are asking me to arrive at a conclusion 
with inadequate information before me. I don’t think I can make that 





statement here properly. 

BY MR. EARNEST: 

Q. Mr. Weakley, directing your attention to 14c, you are familiar, 
of course, with that provision of the Act which says that this subsection 
shall be construed as a limitation upon the discretion of the Beard in 
granting a license and not as a limitation upon the discretion of the Board in 
refusing a license? A. That is right. 

Q. And just what was your specific findings, sir, in respect to 
whether or not this was or was not a 14c case? What is the evidence upon 
which that finding was made? A. I dont know. That memorandum is 
missing here. Did you take that? I don have it here. : 

Q. What is missing, sir? A. The memorandum that we had here. 

Q. Do you have in mind the opening sheet that we were discussing a 
moment ago? A. That is right. ! 

Q. And what is the evidence upon which the finding was made that 
this was not a 14c case? A. It was based upon the square footage itself 
plus the analysis of the petitions that were checked against the Assessor’s 
list and their subsequent indications here and calculations. ; 

Q. Just tell us what that was. A. It showed here that there is 
594,328 total footage, square feet, total footage in the — and those 
listed here as objecting were 144,694. | 

Q. It shows some five hundred odd thousand square feet in total, is 
that right? A. That is right. | 

Q. Have you any knowledge how that computation was: made, sir? 
A. It was made by the official Surveyor’s Office, sir. | 

Q. I didn’t ask you that. Do you know how it was made ? A. No, 

I didn’t make it. | 
Q. Do you know whether or not he did or did not deduct public 
155 streets in arriving at the total square area in the 600 foot radius ? 








A. No, I wouldn* know that. 

Q. You dont mow how it was made? A. He presumably calculated 
the square foot area of these lots. 

Q. Not presumably. I want to know if you know specifically. A. Oh, 
no, I wouldnt know that. 

Q. And, specifically, you don’t know whether he did or did not deduct 
streets in making his computation? A. If he did, it is the first time he has 
ever done it in his life. 

Q. You mean he usually doesn’t do that? A. He doesn% take the 
streets into account in counting protesting lots. 

Q. He does not? A. That is my understanding and information. 

Q. All right, sir. Proceed with your answer. You have covered 
the total area. A. You asked me for the basis of the conclusion ? 

Q. Yes, sir. A. AsI stated, the Surveyor’s Office reports 
594,323 square feet total footage in the radius map. Of that total, the 
calculation indicates 144,694 square feet protesting. 

Q. Now, pause for a moment. Do you know how the Surveyor made 
that computation? A. No, sir. 

Q. You do not? A. No, sir. 

Q. Proceed. Have you completed your answer? A. That is my 
answer. 

MR. EARNEST: I have no further questions, Your Honor. 

MR. BINDEMAN: I have a few more, Your Honor. 

THE COURT: It is pretty close to 12:30. I think we will adjourn 
until 1:45 this afternoon. 

(Thereupon, the hearing recessed at 12:25 p. m., and reconvened 
at 2:30 p.m.) 

(The witness, Mr. Weakley, resumed the stand.) 

RECROSS EXAMINATION (Continued) 
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BY MR. EARNEST: | 
e| Q. Mr. Weakley, I asked you to be good enough to see if you could 
ascertain whether or not the rules of procedure which you testified to 
yesterday had been published in the D. C. Register. Have you been able to 
ascertain that? A. Yes, I was able to check up on it. They have not been 
af published in the D. C. Register which has been in existence only some three 
157 years. | 
Q. Some three years? A. That is right. : 
Q. But at any time during the three years existence of the D. C. 
Register have they been published? A. Idontthink so. 
‘ Q. And I asked you, as I recall, one other question, if you could 
| gather for us during the luncheon recess the names of the persons who made 
the computations in respect to the square foot area in the 600 foot radius. 
A. Well, I misunderstood you, Mr. Earnest. I thought you wanted the names 
of our inspectors who had made the analysis. : 
- Q. Yes, sir, both of them. A. I was unable to obtain the surveyors 
who made the calculations, but I have the names of the inspectors who.made 
) the analysis of the petitions. 
* Q. And what are their names, sir? A. James — and Frank 
Flanigan. 
! Q. Isn’t it a fact that neither of those gentlemen nor a who 
! made the computations in the Surveyor’s Office appeared and testified in 
this proceeding? A. That is right, they have not appeared. — 


5) Q. They did not appear as witnesses and appear before you? A. No, 
158 sir. | 
“ MR. EARNEST: Thank you very much. 
mt REREDIRECT EXAMINATION 
- BY MR. BINDEMAN: 


( Q. Mr. Weakley, on his c::oss-examination Mr. Earnest inquired 


256 


again about the 14c petitions and said that when you found that they did not 
comply with the statute that--I think the term he used was--you kicked them 
out. Now, let’s get it clear once again if you don’t mind, sir. I now hand 

you petitions which were filed in this particular case on the two forms which 
you have heretofore identified, Form 14 being the 14c petitions and Form l4a 
being the 14a(5) petitions. Now, is it correct that these signatures are on 
two different forms? A. Yes, sir. I haven’t checked these, but they appear 
to be. 

MR. BINDEMAN: Your Honor, I offer these in evidence as the 
original records of the petitions filed in this case. You have seen these, of 
course, Mr. Earnest. 

MR. EARNEST: I have no objection, if Your Honor pleases, but may 
I say this: that I intend to offer the entire record and the transcript of the 
proceedings in respect of application No. 211 at 4881 MacArthur Boulevard 
and with respect to 5136 MacArthur Boulevard, and in respect to the 
application of Mr. Aaron Bassin individually at 4881. I think the entire 
record and transcript of the proceedings in all of these three mentioned 

159 items should be made, and I would offer them all as evidence in our case. 

THE COURT: Well, that is all right. These may be received. I think, 
too, that the entire proceedings should be received and considered by the 
Court. 

(The documents were received in evidence and marked Defendant 
MacArthur Liquors No. 16-A.) 

BY MR. BINDEMAN: 

Q. Now, Mr. Weakley, when you considered the petitions which 
have now been identified as Defendant’s No. 16-A and what we can refer to 
as 14c petitions, your job was to ascertain whether or not these signatures 
met with the requirement of the Act, is that not correct? A. Yes, sir. 

Q. In other words, your duty under the statute was to determine in 
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the precise terms of the statute whether or not you had the owners of a 
majority of real property within a radius of 600 feet objecting on a form 
prescribed by the Commissioners and filed with the Board, is that correct ? 
A. Yes, sir. : 
Q. So that under the law could you consider under 14c any of the 

names which appear to you on what we will call the 14a(5) petitions and 

160 which have been introduced in evidence as Defendant’s No. 16-A? A. We 
could not. ! 

Q. If you had considered 14a(5) petitions under 14c, would you be 

acting in accordance with the statute as you understood it? A. No, sir. 

Q. Now, when Mr. Earnest says that you disregarded petitions on 
the 14a(5) form, were you in fact disregarding it? A. No, sir. 

Q. What were you doing? A. We were not scoring them under 14c. 
They still remained in the picture under 14a(5). : 

Q. Yes, sir. Now, would it be correct to say that 14c deals with 
properties and 14a(5) deals with persons? A. I think that is a fair statement. 

Q. In other words, we are concerned, as Mr. Earnest has pointed out, 
under 14c with real property within 600 feet, are we not? A. Yes, sir. 

Q. And under 14a(5) we are concerned with the wishes of the persons 
residing or owning property, is that correct? A. Yes, sir. 

Q. Now, let’s discuss the matter of commercial property, Mr. 
Weakley. I call your attention again to the section of the Act known as 14c 
which continues as follows: “In determining the sufficiency of such 
objections, the owners of all such property not lying within a residential 
use district, as defined in the zoning regulations and shown in the official 
atlases of the Zoning Commission, shall be taken as consenting to the 
granting of such license.”? Now, under that statute, how do you count 
commercial property whose owners have protested an application ? A. In 
keeping with the statute which you have just read, the square foot area of 
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the commercial necessarily is taken as consenting. However, where they 


sign as individuals, then they are scored under 14a(5) as objecting. a 
Q. Now, let us assume that an owner of.commercial property within 

600 feet has entered an objection on the 14c petition, objecting to the ‘ 

application. Can you score that property owner’s property as being in 

opposition to the application under 14¢c? A. We cannot, because the statute ss 


expressly prohibits it. 

Q. So that you will not score that property-- 

MR. EARNEST: We concede all this. 

MR. BINDEMAN: You may. concede it, Mr. Earnest, but in your 
examination you confused it, in my humble opinion, and I thought we better ° 

162 straighten it out. 

THE COURT: The reason I think it is unnecessary to take this time 
is that I presume I got to construe the statute. 

MR. BINDEMAN: Yes, sir. 

THE COURT: Whatever his opinion of the statute would be. You can s 
ask what interpretation he gave to the statute, of course. 

MR. BINDEMAN: I do agree, Your Honor, but this is a rather 
involved statute; and when Mr. Earnest was inquiring about the various « 
kinds of petitions, I wanted to have it understood very clearly that.while the 
Board cannot count commercial property under 14c, it doesnt disregard it, 
it does eount it under 14a(5). 


THE COURT: I think it is clear what was done in the situation. “~ 
MR. BINDEMAN: Very well, sir. ‘ 
BY MR. BINDEMAN: 

Q. So that just to wind this up, Mr. Weakley, it-is correct that an * 


owner of commercial property would not be scored under 14c but would be 
scored under 14a(5)? A. Yes, sir. 
Q. Now, is it not also correct that.on the 600 foot plat which we have 
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had introduced in evidence there was in this area a very substantial and 
large amount of commercial property? A.. Yes, sir. i 

163 Q. So that even if the protestant here did count that property as. being 
against the application in his private computation you could not count that 
property as being against the application in your computation under 14c? 
A. That is right. : 

Q. Although you did, as I understand it, score the owners as another 
protestant when you came to measure those objecting under 14a(5)? A. Yes, 
sir. ! 

MR. BINDEMAN: I have no further questions, Your Honor. 

MR. WISE: May it please the Court, at this time while Mr. Weakley 
is on the stand, I have been handed a copy of Mr. Weakley’s testimony that 
was transcribed by Mr. Kaitz and given to me this morning. It shows that 
Mr. Frank E. Weakley was called as a witness for Defendant No. 1. It shows 
he was called by me. I ask Your Honor’s permission to have that record 


corrected to show that the witness, Weakley, was brought here at your 


request. 
THE COURT: The record may show that Mr. Weakley was brought 


here at the request of the Court. 
MR. WISE: Thank you very much, Your Honor. 3 
MR. EARNEST: Will the secretary come up here with the records. 
MR. WISE: May Mr. Weakley be excused, Your Honor ? 
THE COURT: He may be excused. 
. *« *x« *£ x» *«* *&* & & * 
172 AARON BASSIN | 
was called as a witness for defendant No. 2 and, being first duly sworn, Was 
examined and testified as follows: | 
DIRECT EXAMINATION , 
BY MR. BINDEMAN: 
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Q. Would you state your full name, Mr. Bassin? A. Aaron Bassin. 

Q. And are you and your wife, Ruth Bassin, the owners of the 
majority stock of MacArthur Liquors, Inc.? A. We are. 

Q. And are you the president of that corporation? A. Iam. 

Q. Does that corporation own a certain liquor business known as 
MacArthur Liquors? A. We do. 

Q. And when did you and your wife purchase the stock of that 
corporation? A. I think it was the 19th of March of this year, around four 

173 months ago. 

Q. And from that date did you operate the business known as 
MacArthur Liquors at 5136 MacArthur Boulevard? A. I did. 

Q. And at the time you bought the business or the stock of the 
corporation, do I understand that there was a going business at 5136 Mac 
Arthur Boulevard? A. Yes, there was. 

Q. So that you had nothing to do with obtaining the original license 
at 5136 MacArthur Boulevard, is that correct? A. That is correct. 

Q. Are you familiar with the fact that an application was filed and 
that a license was obtained? A. Yes. 

Q. Then as I understand it, you bought the stock in March af 1958 
and operated that business until when, Mr. Bassin? A. Until August the 
4th was the last full day. 

Q. Was that on a Monday? A. That was a Monday. 

Q. So that you operated really until Tuesday, the 5th of August ? 

A. That is right. 

174 Q. Now, Mr. Bassin, there came a time that you filed an application 
to transfer that liquor license from 512° to 4881 MacArthur Boulevard, is 
that correct? A. That is right. 

Q. And would you tell His Honor very briefly the reasons which 
prompted you to make that move from 5136 to 4881? A. Well-- 
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MR. EARNEST: I have no objection to this, if the Court thinks it 
would be of any benefit, but I fail to see what the materiality would be. 

THE COURT: He may answer the question. ! 

THE WITNESS: I had at 4881 better parking facilities. I had at 4881 
a more traffic street, foot traffic; that is, there were other shops there 
already bringing me business. I wanted to make a store that was fitting to 

_ the neighborhood at 4881, It was my father’s property, and I felt I could do 
more remodeling and make a nicer store if it was my own property, my own 
place. 

Q. What about the fact that in the 4800 en ree s a shopping 
center with facilities for customers, was that any-- A. Well, the fact that 
they already were there gave me the foot traffic; and they already had their 
parking facilities, the off-street parking facilities. 

175 Q. What about the proximity, Mr. Bassin? | 
THE COURT: Well, you have been asking for his reason. Now you 


are stating your reason. That is the difficulty. You are not on the stand, 


Counsel. 
MR. BINDEMAN: Yes, sir. May I withdraw that, Your Honor, and 


put it this way. 

BY MR. BINDEMAN: 

Q. Where did most of your customers live, Mr. Bassin, with 
reference to which location? A. Well, my records showed, the only records 
I had were those records of deliveries that I made, because I keep no 
records of customers that come immediately, that there was a two to one 
ratio of people coming from 4881 and below or I think that is to the east of 
it. In other words, all customers on my records that I had delivered to 
were 4881 or to the east, there was a ratio of two to one over those from 
4881 all the way down, and at the 4881 location I had what I thought was 
further away from the-- | 
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THE COURT: You wouldn’t be going to that expense to convenience 
your customers for two or three blocks, that isn’t certainly one of the 
reasons ? 

THE WITNESS: Well, if that is where the majority of the customers 
are, then I should do better business by getting closer to them, get more 
from that particular area. 

176 THE COURT: I understand that. But the last reason you were 
giving was to convenience your customers. You already had given asa 
reason that they lived closer to the other address. 

MR. BINDEMAN: I think he has explained that. What he had in mind 
was that it would be a more facile neighborhood, that there was more 
business in that neighborhood than there was in the other. 

THE COURT: I understand that, but the last reason he was giving 
was that it was closer to the area where his present customers were. Well, 
go ahead. 

. THE WITNESS: I also felt that I was moving away from what I 
thought was the trouble area, the playground, the Palisades Community 
Church, and the Key School there. In fact, I thought, sincerely thought that 
the move would create further goodwill for me in the area since I thought 
that that would keep the majority of the people happier. moving it away from 
the playground and the various places that were in objection to it. 

BY MR. BINDEMAN: 

Q. Mr. Bassin, were you interested in effecting goodwill among the 
residents of this neighborhood? A. I have always been interested in 
that because I just think it is good business. 

177 Q. And do you recall what the specific measurements of your store 
at 5136 was to the Francis Scott Key School as compared to the distance 
from your proposed location at 4881? A. I am not sure. I think it was 
three-tenths of a mile as compared to a mile from the School. 
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Q. Did you prepare certain measurements for me at my request? 

A. I did. | 

Q. And are these the measurements which you gave me ? A. Yes, 

they are. ! 

Q. Would you refer to that list and tell us what the measurement was 
from the Francis Scott Key School to your former store at 5136 as compared 
to the store to which you transferred at 4881? A. Well, the distance from 
the Francis Scott Key to 5136 was two-tenths of a mile. It “ five-tenths of 
a mile away from 4881. : 

Q. And would you give us the measurements from the Palisades 
Playground to both the store where your license was to the store to which it 
was transferred to? A. I was one-tenth of a mile away from the playground 
at 5136. I would have been eight-tenths of a mile away at 4881. 

178 Q. And would you give us the same measurement with respect to the 
Palisades Church? A. I was four-tenths of a mile away at 5186. I would 
have been a mile and one-tenth away at 4881. : 

Q. Now, would you state very briefly for us, Mr. = what the 
relative parking facilities were at 5136 and what they are at 4881? A. At 
5136 I had only on-street parking or the parking which would be the street 
immediately in front or across the street of the store. I had no off-street 
parking whatsoever. : 

Q. And what arrangements for off-street parking are there in the 
shopping center located in the 4800 block of MacArthur Boulevard ? A. I have 
made arrangements with the gasoline station to be able to park my cars on 
his gasoline station. 

Q. And did you have a written letter from the owners? A. Yes. I 
have a contract. 

MR. BINDEMAN: That was introduced in evidence yesterday, I think, 
Your Honor. 





BY MR. BINDEMAN: 

Q. And in addition, Mr. Bassin, are there also off-street parking 
facilities at the adjacent Safeway Store? A. The Safeway has a tremendous 
lot there. 

179. Q. Would you know how many cars are able to go on there? A. I 
think as many as one hundred twenty-five cars on that parking lot. 

Q. Mr. Bassin, did you have occasion to watch customer traffic 
outside that block and also talk to various merchants as to the customer 
count? A. Yes, I did. 

Q. And as a result of that were you able to obtain an estimate to 
which you testified at the ABC Board as to the customer count for this 
shopping center? A. I did. 2 

Q. And what was the customer count which you arrived at? A. A 
weekly customer count of people going to just three or those stores is all 
I could gather because those were the stores that actually had customer 
counts on their registers. It was 18,000 customers per week. 

Q. And this was for the whole shopping center which is in that 4800 
block? A. All these customers were shopping in the whole shopping center. 

Q. And Mr. Bassin, I don’t know that I asked you, but what other 
commercial establishments are there in the area immediately adjacent to 
5136 where you were? A. I have a dog hospital and a shoemaker. 

180 @. And are those the only commercial establishments presently 
existing in that block? A. No, not in that block. There are more in the far 
end of the block. You have spot commercial there. 

Q. What is immediately adjacent to your store at 5136? A. A home. 

Q. That is on one side? A. Yes, sir. 

Q. And what is on the other side? A. Then you have the dog 
hospital, you have the shoemaker, and you have an apartment. 

Q. And then you have some more homes, is that correct? A. Yes. 
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Q. And then some commercial way at the end of the block, is that 
right? A. The block toward where I want to move. 

MR. BINDEMAN: May I have those letters, Your Honor, that.I can 
ask Mr. Bassin about. , 

THE COURT: Yes. 

BY MR. BINDEMAN: 

Q. Mr. Bassin, there came a time that you received various letters 

181 from residents of this neighborhood, is that not correct ? A. That is right. 

Q. And did you solicit those letters? A. There a a few that I did 
actually solicit. 

Q. And were there any that you did not solicit? A. The majority of 
the ones were voluntarily handed to me. 

Q. I want to show you those various letters, Mr. Bassin, and ask you 
to select those which you did solicit and those which were sent to you 
unsolicited. Mr. Bassin, pursuant to the Court’s request that I show you 


these letters yesterday, did I show you these letters and ask you to put them 
in two separate piles as to which were solicited and thase tee were not 
solicited ? 

THE COURT: Just give the number of them. That is all. 

MR. BINDEMAN: Well, Your Honor, they all got one number. 

THE COURT: I mean the number of letters. The total number of 
letters was 16? | 


MR. BINDEMAN: Yes, sir, 16 letters. 
BY MR. BINDEMAN: 
Q. Would you tell us how many were solicited and how many were 
not solicited? A. Nine were unsolicited and seven were solicited. 
182. Q. Mr. Bassin, I show you particularly one letter which is in your 
handwriting, signed by a gentleman whose name is Raymond Regan. These 
are in the pile which you have termed as being solicited. Would you tell His 











Honor very briefly the circumstances under which you obtained that letter ? 
A. Well, not upon cross examination. I brought out the fact that this letter 
was in my handwriting. It didn’t come out on cross-examination. Mr. Regan 
is a builder and contractor. He was in my store and thought that he would 
like to write a letter. I didnt solicit it. He asked to write a letter. He said, 
‘Why don’t you write it? My hands are dirty, and I will sign it.”’ He actually 
dictated it to me, but I absolutely admit that it is in my handwriting, and 
there is no doubt about that. 

Q. Now, this letter you have put in the pile which you term as being 
solicited? A. I did put it in that pile, but it is a technical question. 

Q. I show you particularly a letter which His Honor remarked about 
yesterday and asked me if this was the one that you solicited or if this was the | 
one that you wrote, signed by a John H. Davis. Do you know Mr. Davis? 

A. I have had coffee with him. I have met him a couple of times in the drug- 


183 store near where I want to move. 


Q. Prior to writixg this letter, had you known Mr. Davis? A. I had 
never met the gentleman. He is a commander in the Navy. 

Q. Mr. Bassin, while you were at 5136 MacArthur Boulevard, was 
there ever any complaint made to you that peoples’ property values had 
lessened because of the presence of your liquor store? A. No, there was not. 

Q. Was there any such contention made at the hearing of this case 
before the Alcoholic Beverage Control Board as far as you know? A. No, 

I don think so. 

Q. Now, there came a time that the ABC Board indicated to you that _ 
they had approved your application. Will you tell His Honor the circumstances 
under which you learned that the Board had approved your application for 
transfer? A. I got a phone call at home from an attorney, Mr. Burka, in 
your office. 

Q. Now at that point, was I in the city on the day that you got a telephone 
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call as far as you know? A. No, sir, you were out of town. 

184 Q. Go ahead, sir. A. I received that call at eight-thirty in the 
morning from Mr. Burka telling me that he had the letter had he asked me if 
I had gotten my letter yet. I told him no, that my mail came much later, 
around ten-thirty or eleven o’clock. He said that I could go down and get my 
license now, and I told him that that is exactly what I wanted to do. He asked 
me to meet him at the ABC Board, i Board around 
nine o’clock or nine-fifteen. ! 

Q. Now, when you went to the ABC Board, what did you do? 

A. I picked up the license and surrendered the license at 5136 MacArthur 
Boulevard. : 

Q. And you were given the license for 4881? A. Yes. 

Q. What did you do thereafter? A. I went back to 5136 MacArthur 
Boulevard and started making my move to go to 4881. In the meantime, I 
called my wife; and my wife had a list of people whom she was to.call and 
contact that the work was to start and to call various members of my family 
who were also going to assist me in moving. My wife had already left for 
5136. I met her there, picked up my register and my —— and started 
moving to 4881 MacArthur Boulevard. 


185 Q. Now Mr. Bassin, counsel for the plaintiff has accused you of any 
haste in getting your business operating at 4881. Once you surrendered your 
license for 5136 were you able to do any business at 5136? A, ea 
could not do any business. 

Q. And did you do any business at 5136 until the order of this Court 
was signed? A. I did not. 

Q. And what work did you do at 4881 prior to the exeeniiion of the 
restraining order by this Court? A. I had removed seventy-five running 
feet of shelving. They had all been placed into 4881, one entire section of 
that. The whiskey side was completely restocked with whiskey by that time. 
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I had removed and installed twenty-seven running feet of what we call counter 
iceboxes into the 4881 MacArthur Boulevard-- 

THE COURT: You don’ mean you personally did that ? 

THE WITNESS: No, sir, I caused to be. 

BY THE COURT: 

Q. When had you made arrangements for that? A. I had made 
arrangements to do that two or three months before that. 

Q. You assumed you were going to get the license? A. No, sir. 

I had to act as in my best business way to get established as immediately as 
186 possible if and when I-- 

Q. Anyway, all arrangements were made so thatthe minute you got 
the license they could go right to work on it? A. You see, sir, actually this 
was an existing store with all new fixtures, and. the store is the exact same 
dimension in both places. 

Q. I understand, but the minute you got the license you were all 
prepared to go in there? A. Yes, sir. 

BY MR. BINDEMAN: 

Q. Now, Mr. Bassin, tell His Honor why it was that you had made 
arrangements to go into 4881 if the ABC Board should approve your 
application. A. Why I had made arrangements to go in immediately ? 

Q. Yes, sir. A. Well, first of all, my original application was four 
months before this. I was paying double rent for four months. I had no air- 
conditioning in my place at 5136 all through the entire summer, because I 
didn’t know where I was going to be. The store was as much as ninety-four 
degrees hot in there at all times, which was very unpleasant. The month of 
August in our business is considered one of our slower months; and if you 
mmst make any move or disrupt your business August is a very good time. 

187 I received the notice in the early part of the week on a Tuesday, which is a 
good time to move, if I must move. In fact, it has always.been considered in 
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our family that Tuesday is a lucky day. I would not have moved toward the 
end of the week. 

THE COURT: It hasnt proven so by this litigation. 

THE WITNESS: I realize that, sir. There were many decisions that 
I had to weigh pro and con, and I in my best judgment thought that that was 
the proper thing and the right thing to do. I am in a service business where 
I meet my people or my customers sometimes almost daily. I have a delivery 
business. I have things already established. It is important as a businessman 
to get into anything new as fast as you possibly can once you decide that you 
are going to do this, because we have found in business that people are what 
we call creatures of habit. If there are two or three days where you are not 
doing business and they cant get what they want and they go to another store, 
a percentage of them will stay at this other store and not come back to you. 
I didn’t want to lose any customers if I could possibly do that. 

BY MR. BINDEMAN: ! 

Q. After the hearing before the ABC Board on July 15 and before I 


left for my vacation toward the end of July, did you discuss with me whether 
188 or not you should make these arrangements in advance ? A. I did discuss 

it. In fact, I was of the opinion, as young as I am, that I should have gone 

ahead and did a lot of work in the new store in anticipation of ‘iaiion my 


license. 

Q. Did you have any advance notice of any kind as to what the 
decision would be? A. None whatsoever. | 

Q. Why was it that you agreed to make whatever arrangements you 
could make in advance? A. I just think it is only good business. 

Q. And did we also agreé that you would be taking a calculated risk, 
so to speak? A. If I had did anything that had cost me money in advance 
there would have been a calculated risk; but to contract for things is no 
calculated risk, because it was strictly contingent on whether they did the work. 
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Q. In other words, what you were doing was getting set up so that in 
the event the ABC Board did rule in your favor you could-move and attempt 
to reduce your loss. Is that what it was, Mr. Bassin? A. That. is right. 

Q. And when you learned that the ABC Board had ruled in your favor, 

189 was there any reason why you shouldnt proceed expeditiously? A. There 
Was no reason that I could think of. 

Q. Now, Mr. Bassin, prior to the execution of the order by this Court, 
had you also dismantled and removed various electrical fixtures? A. All 
my electrical fixtures at 5136 had already been removed and were in the 
process of being installed at 4881, some of the same electrical fixtures and 
some new. 

Q. And what about equipment like cash registers and the like. Would 
you tell us which of those you had moved fromrone-store tothe other? A. I 
removed the cash register, the adding machine, part of my office equipment, 
all the office equipment that was movable only by hand, all the every-day 
implements that we need were packed in boxes and were already moved up 
there, my portable moving equipment--we call them iron horses--they were 
already moved to the new address. Some of my records that I would need 
daily I took. I left some of the records that I wouldn’t need daily that the 
accountant would have to get later on. 

Q. What about the telephone facilities? What was the condition of 
that? A. I had removed the one at 5136 and was in the process of installing 
it at 4881, but there is the only place where I didn’t get fast service, from 

190 the telephone company who are usually reliable. I was out of phone service 
for a day and one-half both coming and going back to 5136. 

Q. Now, what was the condition with respect to the removal of 
merchandise from 5136 to 4881? A. All of the merchandise had been packed 
in boxes that were on the shelves and on displays, and I had also taken a 
small amount from the back room. So that I had removed around $18,000, 
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to the best of my knowledge. 

Q. But you hadn’t moved the stuff that was in the baxes at 5136, is 
that correct? A. No. What we call the surplus merchandise was still at 
5136. : 

Q. When this Court signed its order, Mr. Bassin, had you completely 
terminated your business at 5136? A. When the Court signed-- 

Q. When the Court signed its order. A. When I got back to the store 
from seeing the Court sign the order, I had no phone there. So when I got 
cee. : 


Q. No, no. Iam talking about at 5136 now, at the old location. 
A. At the old location, I had terminated that at eleven-thirty the Wednesday 


| 


of the Court-- 
191 I am afraid you don’t follow me. 

THE COURT: Eleven-thirty in the morning? 

THE WITNESS: Yes, sir. 

MR. BINDEMAN: I am not sure, Your Honor, and I want to get this 
straightened out very quickly. 

BY MR. BINDEMAN: 

Q. At 5136, that is the old location, when was the last time that you 
sold any whiskey at that place until the Court’s order refantated that license ? 
A, The last day’s business I had was Monday. ! 

Q. So that you didn’t sell any whiskey from that Bares the whole day 
Tuesday ? A. Oh, no. 

Q. And you didn’t sell Wednesday until the Court’s order permitted 
you to go back there, and you started Thursday? A. I started Thursday. 

Q. Now, Mr. Bassin-- , 

BY THE COURT: 

Q. The last you sold there was on Monday? A. At 5136 it was the 
close of business on Monday. 





272 


Q. You didn’t sell any Tuesday morning? A. No; sir. 

192 Q. Why not? A. I got back at the place around ten-thirty and I had 
called my wife to close the door and start work on getting the merchandise 
out. My morning business is almost nil. 

MR. BINDEMAN: He didn’t have a license Tuesday morning. 

THE WITNESS: I didn’t have a license. 

BY THE COURT: 

Q. You gave up the license Tuesday morning? A. Yes, sir. 

MR. BINDEMAN: He gave up the license for 5136. 

THE COURT: I understand that. 

BY THE COURT: 

Q. But that was Tuesday morning? A. That is right. 

Q. What time Tuesday morning? A. I surrendered my license and 
got my new license at 9:52 before we opened. 

THE COURT: Go ahead. 


BY MR. BINDEMAN: 


Q. Business begins at ten o’clock, is that correct, Mr. Bassin? | 
A. Yes, sir. | 
193 Q. In other words, you can’t open before ten o’clock? A. Yes, sir. 
Q. So that it is very clear that you did no business at 5136 the whole 
day Tuesday? A. That is correct. 
BY THE COURT: 
Q. Well, couldn’t you have continued to do business at the old address 
until you had your stuff in the other place? A. No, sir. 
Q. Kept your license until you had gotten your stuff in there and then 
surrendered it and taken your new license when you were all set to go? 
A. Then I couldn’t do any busines then at 4881. 
THE COURT: I understand you couldn’. 
MR. BINDEMAN: It would put him out of business, Your Honor. 





273 


BY THE COURT: : 

Q. You could continue business at the old address until you had your 
stock and fixtures all in at the new address? A. Well, that wouldn’t have 
been practical, Your Honor. 

THE COURT: It would have been practical to get it done fast. I know 
that. 

MR. BINDEMAN: Plus the fact, Your Honor, he cant move any 
merchandise. He doesn’t have the right to do that. : 

BY THE COURT: : 

Q. It seemed to be a pretty fast operation. A. No, sir. 

Q. Were you expecting any litigation? A. Oh, no, sir, absolutely not. 

Q. Didnt you think there would be a lawsuit? A. . sir, past 


history-- 
Q. There was a lawsuit pending at the old address. A. Sir, that was 
four months after I had bought the store. It wasn’t anything immediate. 


Q. Well you knew the citizens were protesting. You didn’t think they 
would give up their protest? A. I thought they would, yes, sir, I sincerely 
did. The proof of it is that if I would have anticipated that all I had to do, I 
thought and the common knowledge of the industry, would have been to move 
a register and a case of whiskey over to the new address and make a so- 
called sale. That was not in my mind. In my mind was to get the entire 
thing-- | 

Q. Well, at least you were willing to take the chance if there was 
litigation? You were willing to take the chance to move quickly, and if 
the litigation went adversely, you knew you were taking that chance ? 

195 A. There was a calculated risk, but I didn’t have in mind that there would 
be any litigation at all. 

MR. BINDEMAN: I do want to make one point on the lw, Your Honor. 

THE COURT: Certainly. 
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MR. BINDEMAN: Under the law Mr. Bassin could not have moved any 
liquor to 4881 without two things: a license to do business at 4881 and 
permission from the ABC Board. 

THE COURT: He could have put his fixtures in there and gotten ready. 

MR. BINDEMAN: He could have put his fixtures in there, but he could 
not have moved any liquor from one location to the other without the license 
being there, Your Honor. 

THE COURT: Ali right. 

BY MR. BINDEMAN: 

Q. Mr. Bassin, you were present at the hearing before the Board on 
July 15? A. I was. 

Q. In the course of our conversations before I left on my vacation as 
to whether or not you should go to the trouble of making arrangements which 
might prove to be entirely useless if the ABC Board turned you down, did you 
and I express any opinions of what the ABC Board’s action would be in the 


196 light of the fact that you and I were both present and heard the testimony ? 
A. Well, I called you several times, and I was of the opinion after listening 
to the hearing that I could afford to go ahead with even remodeling the front 
or fixing up the floor and doing a lot of things. You cautioned me. against 


spending any money at all. 

BY THE COURT: : 

Q. I am rather interested in that. What was there about the hearing 
that led you to believe that you were going to get favorable action? A. At the 
hearing, Your Honor, it was a move--the hearing was a move from 5136 Mac 
Arthur Boulevard to 4881 MacArthur Boulevard. 

Q. Yes. A. At that hearing, and I have been to several, there was no 
evidence at all offered of why they didn’t want me in 4881 as opposed to 5136. 
Only one statement at all was offered in evidence as to why they didn’t want 
me. 
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Q. Well, but you knew the law was that the Beard had to give 
consideration to the wishes of the neighborhood? A. Absolutely. 

Q. And you knew that there were over some four hundred protests ? 
A. Yes, sir, I did. 
Q. And no one appeared there in favor of the application? A. Yes, 
sir, but-- } 

Q. So what was there that caused you to be so optimistic about the 
Board’s action when there were over four hundred people protesting ? 

A. Well, that is not unusual, Your Honor, 412 in an area that had four months 
to get signatures and also had 2,400 members of their Citizens Association. 
It was not abnormal. In any of the other two cases that I had, when I first 
had my first case, they also had around four hundred-- | 

Q. You mean the Board has always granted licenses when there have 
been over four hundred protesting? A. No, sir. 

BY MR. BINDEMAN: 

Q. Mr. Bassin, you have personal knowledge of an incident. Will you 
tell His Honor of an incident where you as an applicant had more signatures 
than the protestants and lost the case before the agency. A. Four years 
ago I had by far the majority of the citizens. 3 

THE COURT: Well, of course, the reverse of the situation presents 
an entirely different picture, because this granting of a license is a conditional 
thing, you understand. Congress has definitely prescribed certain limitations. 

198 MR. BINDEMAN: But this was a case, Your Honor, where there was no 
limitation. It was again a discretionary matter. 

THE COURT: I understand, but still the Board has to consider certain 
factors. | 

MR. BINDEMAN: In all cases, Your Honor. 

THE COURT: Go ahead. 

THE WITNESS: Just from being at the hearing and actualy hearing the 
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witnesses and the evidence that was presented, it appeared to me-- 

THE COURT: No ruling that the Board members made or the attitude 
of the Board members in any way caused you to be optimistic ? 

THE WITNESS: Absolutely not. It was strictly my feeling on what 
transpired at that hearing. 

BY MR. BINDEMAN: 

Q. Mr. Bassin, did you hear any witness actually testify against the 
transfer from 5136 to 4881? A. You mean, actually make a statement as to 
why he didn want me? 

Q. Exactly. A. One. 

199 Q. Outside of that one, wasn’t all of the testimony against the use of 
liquor on MacArthur Boulevard? A. That was brought out very clearly. 

Q. Didn’t those people object really to liquor at 5136? A. They made 
that statement. 

THE COURT: Of course, they had done that for twenty years. 

THE WITNESS: Yes, I realize that. 

MR. BINDEMAN;: Yes, sir, that is the point exactly, Your Honor, that 
at this hearing, and you will see this when Your Honor reads the transcript, 
because it is in every witness’s testimony because I tried to bring it out, is 
the fact that they had, number one, no objection to Mr. Bassin’s use of this 
store at 5136. Nobody claimed about it, Your Honor. Number two, they gave 
no reason why the move was bad; and, Your Honor, they couldn’t, because we 
are going to try to show you that the move was in the public interest. What 
they were complaining about was the liquor license, the original license, and 
that was not the issue. 

THE COURT: I guess we are getting into the field of oral argument 
now. SolI guess we better take the testimony. 

200 BY MR. BINDEMAN: 
Q. Now, Mr. Bassin, you have gone back to 5136? A. I have. 
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Q. Have you moved any fixtures out of 4881 back into 5136 7 A. 1 
moved my cash register. i 

Q. Have you moved any other fixtures beside that ? A. Just book- 
keeping equipment. ! 

Q. Are you presently operating with the benefit of ane ¢ ot the fixtures 
which you previously had at 5136? A. None at all. 

Q. Are you presently operating with any refrigerated equipment at 
5136? A. All the motors were moved to the other store. The refrigeration 
company was nice enough to come out, rent me a motor, and hook it up 
temporarily to one box that I have left in the other store. : 

Q. So do I understand then that you have one piece of vetrigerstes 
equipment at 5136? A. NowI do. 

Q. How does that compare to what you had before the transter ? 
A. Well, Iam missing all the twenty-seven running feet of. counter which 
was right at my hand. ! 

201 Q. And how does that affect particularly the sale of beer to your 
customers? A. This is the summertime, and in the summertime beer and 
cold drinks are the major part of our business, in the August and July months. 
The first day and one-half or almost two days I had no refrigeration whatsoever. 
I finally borrowed and rented this motor, and the gentleman was nice enough 
to work late in the evening hooking it up. It took almost a day and one-half 
for the beer to get cold because it started from scratch, and in that box I 
can’t keep a tremendous variety. I can keep partial. I have some cold 
things to offer the public. 

Q. Mr. Bassin, how much has it cost you to move from 5136 to 4881? 
A. You mean, in working, in contract work or business or-- 3 

Q. In dollars, how much has it financially cost you to effect the move 
from 5136 to 4881? A. Well, I have spent around three thousand dollars in 
labor, in the labor field of it, that is, the refrigeration and the electrician and 
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the carpenter and the shelving. people. 

Q. Is this. money actually expended or are these contract monies 
that you will have to pay for? A. I have only given a few advances on that. 

Q. So that you will-- 

202 THE COURT: The work hasn’t been completed, has it? 

THE WITNESS: No, sir. 

THE COURT: You are not liable for this whole. amount ? 

THE WITNESS: As far as their work is concerned, their work is 
almost, I would say-- 

THE COURT: Are. you testifying that you are actually obligated to 
pay three thousand dollars for the work that was actually done ? 

THE WITNESS: At least three-fourths of it, Your Honor. 

THE COURT: Well, then, why don’t you say three-fourths, instead of 
saying three thousand dollars. Why not be accurate about it. 

THE WITNESS: I will try to-be. 

BY MR. BINDEMAN: 

Q. Three-fourths of three thousand dollars is what, about $2,300, is 
that about right? A. $2,300. 

Q. Now, do you have with you the figures of the business which you 
did this past Thursday; Friday, and Saturday at 51362: A. Thursday, 
Friday--I made a comparative analysis of an average, my weekly average 
business in a two-moath period prior to.my move, the amount of the week’s 

203 business I did the week before nty move, the full week, and I have before me 
the amount of business I have did back at 5136 since my disruption. 

Q. Would you give us those three figures and identify them again for 
us as you tell us what they are. A. My average business over a two months’ 
span is $6,611.06. 

Q. State that again. A. $6,611. 

Q. $6,611? A. Yes, sir, .06. 
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Q. That is a weekly business? A... That is the average — 
business two months prior to the disruption. 
Q. And how much was. your week before your move ? he The immediate 
> full week’s business before my move was $6,945.79. 
BY THE COURT: 
Q. That is a pretty good business. A. I am doing well, sir. 
Q. What is the profit on a business like that? A. The Sana percentage, 
this is gross. 
Q. The net profit? A. The net I haven’t been there tong enough to 
determine. The main figure that we look at or that I have always looked at is 
+ 204 my gross percentage of the profit, and then I can work backwards to get my 
. net. | 
Q You know enough about the business to know what the net profit is 
approximately? A. Yes. On this amount of weekly business I can give you 
approximately. It is very difficult. This is a corporation, and as a 
corporation my salary comes off. So there are so many different interpretations. 
MR, BINDEMAN: What is your interpretation? : 
THE WITNESS: My interpretation, I always put my salary back in. 
THE COURT: That is what I am asking you for, your interpretation. 
THE WITNESS: The books would only show about four hundred 
dollars a month in my interpretation. 
MR. BINDEMAN: What is your salary, Mr. Bassin? © 
THE WITNESS: Well, that again is complicated, because I draw a very 
large salary, because part of it I put into a personal account to > pay a note. 
THE COURT: What salary do you draw? 
- THE WITNESS: I draw two hundred fifty dollars a wee. 
| BY MR. BINDEMAN: 
Q Mr. Bassin, your gross business being over $6,500 a week would 
205 indicate to me that the people out there have accepted this liquor store pretty 
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well. 


MR. EARNEST: I object toMr..Bindeman continuing to testify. 

THE COURT: That obviously has no probative value because it is 
self-serving. Naturally, he would have to answer that in the affirmative. 

MR. BINDEMAN: All right, sir. 

BY MR. BINDEMAN: 

Q. Mr. Bassin, how much was your business--have you had a full 
week? This is Thursday. So you have had a full week as of last night, 
haven't you? A. Yes, I have. 

Q How much was your full week business at 5136 since the execution 
of the order? A. $2,363.21. 

Q. Two thousand three hundred and what? A. $2,363.21. 

Q. So that if we take that off of your average business-- A. --we 
have $4,247.85. 

Q. $4,247 has been your loss over the week? A. On the average. 
Over last week it was $4,582.58. 

Q I didn’t get that last thing. A. $4,582.58. 

Q. That is over last week, yes, sir, and $4,247 is your loss-- 

A. --from an average of the two-month period. 

Q Now, has your move to 4881 from 5136 and then back to 5136 in 
any way affected the goodwill of your business, in your opinion, Mr. Bassin? 
A. Yes, sir, it has. When I bought the store, I bought a going concern, and I 
paid X number of dollars goodwill for that. 

Q Stop right there. Would you tell His Honor what that X figure is, 
what did you pay for goodwill for this business? A. $50,000. 

Q You paid $50,000 for the goodwill of this business plus dollar for 
dollar for the merchandise in the store? A. I paid $50,000 for what we call 
the key, the privilege of opening. 

Q. And what did the entire business cost you? In other words, what 
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281 
| 
did the goodwill plus the inventory cost you, Mr. Bassin? A. We had 
inventory of $26,000. So that would have been $76,000 plus my leases. 

Q And have you signed notes obligating yourself for the majority of 
the purchase price? A. I only put $25,000 in cash. The rest is on notes. 
Q. And have you signed those notes personally? A. My wife and 
myself. i 
Q And has that $50,000 goodwill, in your opinion, been affected by 
these moves and the interruptions to your business? A. It would have to 
to some extent. | 

Q Mr. Bassin, when you moved from 5136 to 4881, did you have to 


alter certain shelving and other equipment to accommodate it to 4881? 


A. The store at 488] has several beams in it that do not exist in 5136. So that 
the carpenter cut the shelving to measure that, plus the fact that wherever I 
don't have shelving in the store I had a building material that attached to the 
shelving. The carpenter could not actually remove the shelving without 
tearing this material that was connecting to it. So that that would have to be 
completely new material to conform with my new store. : 

Q Would you be able to give His Honor an estimate on what it would 
cost you to remove your fixtures out of 4881 and put them back into 5136? 
A. Move them out of 4881 and make 5136 as it was before? _ 

Q Yes. A. It would be three-fourths of $3,000 plus around $2,000 
Q Why would it cost you any extra? A. Because I have damaged all 
of the-~I don't know what you would call it--connecting material to the 
shelving and equipment that I have. I don't know what you would call it, how 
to describe it. There are certain building materials that connect to your 
shelving, both on the side walls and the upper part from the end of my 
shelving to the ceiling. There are permanently installed or permanent 
shadowboxes that were built of a very fine material. It was very nice looking. 
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MR. BINDEMAN: Would Your Honor indulge me for just one moment, 
please. I believe that is all, Your Honor. 

CROSS EXAMINATION 

BY MR. EARNEST: 

Q Mr. Bassin, you say that you and your wife own all of the stock of 
the MacArthur Liquors, is that right? A. 99 percent. 

Q How many shares are there? A. Mr. Earnest, truthfully, I don't 
know. 

Q Well, except for one qualifying share which somebody holds, you 
and your wife own all of it? A. Yes, my accountant. Between the two of us 
we own it all. 

208 Q And you personally put up the money to buy the stock or obligated 
yourself to pay for this stock, did you not? A. I think the way it was arranged 
my wife and myself. 

Q Did she contribute any funds? A. Did she actually or-- 

Q Did she actually contribute any funds? A. Well, everything my 
wife and I have are as partners. Our bank accounts are together. 

Q How much did she contribute? A. Half of whatever I own she owns. 

Q Isee. Now, you knew, did you not, when you bought the stock of 
MacArthur Liquors that the Citizens Association had protested very 
vigorously the granting of a license at 5136 MacArthur Boulevard? You knew 
that? A. Vigorously? 

Q Yes. A. I don't think it was vigorously. 

Q You knew they had protested? A. Yes, I did. 

Q And before you acquired the stock, you personally had filed an 
application for 4881 MacArthur Boulevard, had you not? A. Yes, I did. 

210 Q And they and other people in the community there have protested 
that, had they not? A. Yes, sir. 

Q And sometime after that hearing was concluded you withdrew that 


211 


283 


application at 4881? A. I did. 

Q Then you bought the stock in MacArthur Ligidta:4 pa and your 
wife? A. Right, sir. ! 

Q And you knew from your study of this situation out aheee that the 
protest had been filed on MacArthur Liquors over a twenty-year period? 

A. Yes, sir | 

Q You are fully aware of that? A. Yes, sir 

Q. And you were present on July 15 when this s present ene was 
conducted, were you not? A. I was. 

Q. And upon the conclusion of that hearing, you heard ‘counsel request 
the chairman of the Board that in the event application for transfer was 
granted to you that the effective date of the transfer be delayed for two to ten 
days so that he could come into court? You heard him make that request, did 
you not? A. Who made that request? 

Q Counsel for the Citizens Association and these individuals. A. If 
it is in the record, but I don’t remember it, really. : 

Q. You don't recall that? A. I really don't remember that. 

Q Yes, sir. Now, you went down and got your license on what day, 
sir, 4881? A. Tuesday morning. That was the 5th, I believe, August 5th. 

Q. And when did you commence moving from 5136 to 4881? A. Almost 
immediately, sir. | 

Q. And what was the first thing you did? A. tadieeas the merchandise 
off the shelving. ! 

Q. How long did it take the workmen to cat eiese ties you got back to 
the office or did you call them? A. My wife called the office. 

Q She did, and what time did they arrive? A. I wasn't there when 
they arrived. I was still coming back. They were there before we opened, 
before ten o'clock. ! 

Q Before ten o'clock? A. Yes, sir. | 
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Q How could you open? I thought you surrendered your license, you 
say. A. You can’t do business, but you can open the doors. 

Q Isee. So what time did they get there--they were there when you 
got there? A. My wife got there around nine-thirty. 

Q Yes, sir. A. And my clerk got there and my porter and I had a 
large family. I had at least four in the family there. 

Q@ Yes, sir. And up to this point we haven't spent $2,300. This is 
all family service. A. I had not spent-- 

Q And you knew at two-thirty that very day that we were going to 
apply to this court for a restraining order, did you not? A. No, I did not, 
sir. 

Q Your counsel didn't advise you? A. No, sir. I had no message 
to that effect. I had no telephone at 4881. The first I knew of it was when I 
got a call from Mr. Bindeman’s office Tuesday morning. I knew nothing 
about it. 

Q. You did not? A. No, sir. 

Q What time did Mr. Bindeman call you on Tuesday? A. Mr. 
Bindeman didn't call me. I got a message third hand at around eleven-thirty 
Wednesday. 

Q Wednesday? A. Wednesday. 

Q. What date was Wednesday, sir? A. The 6th, I believe. 

Q And when did you start to move? A. The 5th, sir. 

Q The 5th? A. Yes, sir. 

Q@ Now, who-- 

MR. BINDEMAN: Now, Mr. Earnest, Iam not sure myself about 
these dates, but I don't want counsel to mislead the witness even 
unintentionally. I think we ought to know exactly what the calendar days are 
on the dates of the week. Mr. Bassin is pretty sure about what days of the 
week, but he can't be sure by numbers, Your Honor. At least Iam not. I 
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think we ought to get it established what day of the month is Tuesday and 
what day of the month is Wednesday so that there will be no confusion about it. 
MR. EARNEST: There is no confusion in my mind or _ Court's or 


any other-- 
MR. BINDEMAN: But there may be in Mr. Bassin's, and there is in 


mine. 

THE COURT: I don't know why you are assuming there is any 
confusion in his mind so far, Counsel. 

MR. BINDEMAN: Because he did make a mistake, Your Honor. He 
talked first about Monday and he meant Tuesday. | 

THE COURT: If he makes a mistake, you can get it corrected. He 
can correct it. | 

MR. BINDEMAN: Thank you, sir 

BY MR. EARNEST: 

Q You knew, did you not, on Tuesday afternoon that oc uanel for the 
Association and the individuals here had notified your counsel that they were 
going to apply to the court for a restraining order? Did you not know that? 
A. Tuesday? 

Q Yes, sir. A. I did not know, Mr. Earnest. ! 

Q And you didn't know it Tuesday night? A. No, sir. 

Q You mean that your counsel didn't call you at any time on Tuesday 
and tell you that he had been notified that a complaint was being drawn and 
it would be presented to this court on Tuesday afternoon if it was humanly 
possible to get it through the machine? You were not told that by your 
counsel? A. Yes, Iam sorry, Idid. Mr. Bindeman called me denieaed my close 
of business. 

Q. He did call you? A. Mr. Bindeman called me. 

MR. BINDEMAN: Now, you see, Your Ho 

THE COURT: Counsel, if you want to correct it later you can, but he 





is testifying. 

BY MR. EARNEST: 

Q So that you knew on Tuesday, then, that this Association and the 
individuals here were going to apply to the court for a restraining order and 
yet you kept moving, did you not? A. I am confused, Mr. Earnest. I hope you 
appreciate that I have been under terrific strain and I was doing a lot of work. 
I have been moved back and forth. I am not positive. It is my recollection 
that I received a call from my attorney Tuesday night after I closed my 
business. That is my best and my honest recollection. ; 

Q. And what time did you close your business Tuesday night? A. I 
have to close at nine o'clock. 

Q At nine o'clock. A. I was still doing work, and I still had to stay 
in the store. 


Q So your best recollection is your counsel didn't call you until 
sometime around or after nine o'clock on Tuesday? A. That is my best 


recollection, sincerely, Mr. Earnest. I am not even sure of that. Iam 
confused on that issue. 

Q But you did at least know sometime Tuesday night that we were 
going to seek a restraining order from this court, is that right, sir, to the 
best of your recollection? A. To my best recollection, yes, sir. 

Q Yes, sir. And now let us come to the next morning, Wednesday 
morning. With the knowledge that we were going to apply to this court for a 
restraining order you kept moving, didn’t you? A. Mr. Earnest, Iam 
awfully sorry. I did not know until Tuesday that there was anything at all, 
until Wednesday that there was anything at all of difficulty happening until 
eleven thirty Wednesday, when I got a very confused message delivered third 
hand to third hand from drugstore through the hardware store over the 
telephone. 

Q And who was this message from? A. This message was from the 





secretary in Mr. Bindeman's office. 

Q. And do you recall the message that she sent soe | A The message 
at that time was to cease doing anything at the old address. _ 

Q At the old address? A. At the old address. That is the way I 
interpreted the message. I had no phone, Mr. Earnest. : 

Q. And were you not told that we had appeared before this court on 
Wednesday morning at nine-fifteen and that the court had indicated before ten 
o'clock that it would sign a restraining order against your moving to 4881 or 
doing business there? Weren't you told that? A. The message was that the 
Association was getting a restraining order against me and to cease doing 
what, making any move at the old address. 

Q Yes, sir. So when you got this information you kent on moving? 
A. Yes, I did. 

Q. To 4881, and made no efforts to stop? A. We had already moved 
the equipmert out. I did allow them to continue their work. | 

Q. But you allowed the workmen to go ahead and make connections 
of the refrigerators and the electricians and all these other things that you 
told the Court you were obligated to pay twenty-three to twenty-four hundred 
dollars? A. Yes, sir, I had. : 

Q. Even though you knew this Court had issued a dentine order. 
A. I did not know they had issued a restraining order, Mr. Earnest. 

MR. BINDEMAN: I object to that. That was not his testimony. 

THE WITNESS: I knew there was trouble, but I interpreted it that I 
couldn't do anything else down there, but I could continue doing what I was 
doing up here. ! 

BY THE COURT: : 

Q. At least you knew there was going to be trouble about your new 
license? A. Yes, I did. 

Q. And you were willing to take the chance and go ahead and complete 
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the arrangements at the new address? A. Yes, sir. 

BY MR. EARNEST: 

Q In other words, that was just another calculated risk? A. No. I 
knew that there was trouble, but to immediately stop everybody in the middle 
until I found out what it was, I guess it was what you would call a calculated 
risk. It was my decision to make. 

Q Yes, sir, one that you assumed? A. I assumed that. 

Q. Now, will you tell us this. After all, you were very much 
concerned about this when you got this information around eleven-thirty 
Wednesday morning, weren't you? Wasn't this disturbing to you, this message 
that you got? A. Very disturbing. 

219 Q Then did you mae an attempt to contact your attorney direct? 
A. Yes, I did. 

Q And how did you do that, go to the phone and call him? A. Yes, 
sir. 

Q. And what time did you reach him? A. I reached him, finally got 
to him around two o'clock. 

Q Around two o’clock? A. Yes, sir. 

Q. In the meantime, from eleven-thirty on to two you kept on, let the 
workmen make the installation at 4881 without any interruption? A. Yes, sir. 

Q Now, when you talked with him at two o'clock, did he tell you what 
the Court had done? A. He told me to get down to his office as fast as I 
could. 

Q And did he tell you what had happened? A. That is all I had. 

Q Then you came down here? A. Yes, sir. 

220 Q And then you came down to chambers with us at three o'clock? 
A. Right. 

Q And you were there when the Court signed the order? A. Yes, 

sir. 
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Q. Incidentally, what time did you stop doing business at 4881 on the 
night, Wednesday, the 16th? A. The closing of business at nine o'clock. 

Q You operated until nine o'clock? A. Yes, sir. : 

Q. Even though you saw this Judge sign an order restraining you from 
doing business at three-fifteen, didn't you sir? A. Idid. 

Q. Do you have a telephone at home, sir? A. Yes, I do. 

THE COURT: Well, so that the record may be technically correct, I 
suspended the license until hearing for operation at the new address. 

BY THE COURT: 

Q. You knew that? 

A. I can only interpret anything like that through ny counsel by asking 
him, Your Honor. 

Q, You were in chambers and heard this discussion ” heard me say 
I was going to suspend the license at the new address? A. Yes, sir. 

Q. Pending the hearing before the Court? A. Yes, sir. 

Q, So the Court having suspended the license, you had no right to 
operate at the new address, did you? A. Well, sir, Iasa layman can't 
interpret-- 

Q. You are not meaning to tell me that you didn't know when I 
suspended the license that you didn't have any right to operate at that new 
address, even though you are a layman? A. No, sir. Iam trying to tell you 
that I did not realize that. 

THE COURT:. All right. 

BY MR. EARNEST: 

Q. Mr. Bassin, in connection with this hearing on July 15, at any 
time prior thereto did you write letters to various residents in this 
community soliciting their consent or support for you? A. Yes, sir, that 
was in the December hearing. | 

Q. Not in December. I say with respect to the transfer to 4881. 
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A. Oh, no, sir, no letters. 
222 Q You did not? A. No, sir. 

Q In your acquisition of the stock of this company you told us some- 
thing about goodwill? A. Yes, sir. 

Q Some value assigned to goodwill. Does that include the value of the 
license too? A. Yes, sir, it does. Everything that is not merchandise is good- 
will 

MR. EARNEST: I think I have nothing further. 

THE COURT: Anything further, Counsel? 

REDIRECT EXAMINATION 

BY MR. BINDEMAN: 

Q Mr. Bassin, with respect to this continuation of your business, is 
it not true that you and I had a conversation about this sometime in the 
afternoon? A. Continuing at 4881? 

Q@ Yes, sir. A. Yes, sir. 

Q Is it not true that I told you-- 

MR. EARNEST: Just a minute. I object to these leading questions. 
You can ask him what happened. 

THE COURT: You are telling him what-- 

MR. EARNEST: He is continually. 

THE COURT: Well, if you are going to tell him what you told him, 
obviously, he is going to say that. You better ask him what you told him, 

223 Counsel, if that is what you are getting at. 

MR. BINDEMAN: I merely want to refer to the subject matter, Your 
Honor. 

THE COURT: With reference to this situation. 

MR. HINDEMAN: Yes, sir. 

BY MR. BINDEMAN: 

Q, With reference to a conversation with Mr. Oberdorfer, did I tell 
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you what that conversation was? A. Yes, you did. : 
223 Q Will you tell His Honor what I told you the conversation was? 

A. You told me that Mr. Oberdorfer called you and told you that your man 

was still doing business and you told him, yes, you knew that, that you had 

advised me to stay open, but that if he was going to make an issue of it that 

you would gladly call me and tell me to stop. 

Q What did I tell you Mr. Oberdorfer said? A. Mr. Oberdorter had 
told you never mind, let him stay open. 

Q. Now, with reference to this timetable, Mr. Bassin, is it not true 
that I was out of the city until last Tuesday? A. I don't know whether you 
were out of the city until late Tuesday. Linew you were out ¢€ the city. I 

224 don't know when you came back. 

Q. Do you recall a telephone conversation between you and me on 
Tuesday evening, late, about maybe as late as ten o'clock at night ? A. Well, 
my first thought when Mr. Earnest asked me was that you had called me after 
I had closed business, but I am not sure of it. Iam not at thip moment sure 
of it, Mr. Bindeman. ! 

MR. BINDEMAN: I don't know that it is important, Your Honor. If 
you wish, I will be happy to make a statement and give my recollection of 
what happened. 7 

THE COURT: Oh, I don't think so. 

MR. BINDEMAN: I have no further questions. 

* * *¢€ *€ * * *€ * * 
226 BY MR. EARNEST: | 

Q Ihave just two or three other questions. In view of the fact that 
this witness was a little confused on Tuesday, I want to go back to Tuesday, 
August 5. This is the day that you got your license for aac am I correct 
on that, Tuesday morning? A. That is right. ! 

Q. Now, you got back at 5136 MacArthur Boulevard at approximately 
what time? A. Ten-thirty. 
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Q Ten-thirty in the morning? A. Right. 

Q And you had a conversation, according to your best recollection, 
with Mr. Bindeman around nine o'clock Tuesday night after closing? A. Iam 

227 still not clear on it, Mr. Earnest. If my attorney states it is, I will go one 
hundred percent with that. 

Q All right, sir. What I want to know is this. In between the hours 
of ten-thirty Tuesday morning and nine o'clock Tuesday night, closing time, 
what workmen were engaged at 4881 in connection with your proposed move 
there? A. All workmen that I had engaged, period, except the telephone 
company. 

Q. Who? A. Refrigeration. 

Q What company? A. Dependo. 

Q Dependo. And what time did they arrive at the store at 4881, if 
you know? A. I could only approximate. I wouldn't know exactly. 

Q What was the work that they were supposed to do? A. To remove 
and install all refrigeration. ) 

Q That is, remove at 5136 and install-- A. --at 4881. 

Q And what time were you there at 5136 when they arrived? A. No. 
To my knowledge, I was always at 4881; my wife was always at 5136. 

Q And your first arrival was when? A. I would judge around two 
o'clock that afternoon. 

Q Around two o'clock on Tuesday, August 5. And when, if at all, 
did they arrive at 4881? On Tuesday, August 5. A. That is what I meant, 
Mr. Earnest. I only know when they arrived to me at 4881. 

Q Yes, sir. A. They arrived to me at around two o'clock. 

Q. And they were making certain refrigeration connections? 
A. Yes, sir. 

Q. What was the amount of their contract? A. Their contract was 
approximately--and I say approximately because there were other things 
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that I wanted the company to do--on that part of the work it was approximately 
$1,250. ! 

Q How much of the work had they accomplished? A. Until when, 
sir? | 
Q Around nine o'clock Tuesday night what had they done? A. Well, 
they had already moved all three counter boxes and all four motors, had 
installed completely and had already got the refrigeration going in only one 

of them. 

Q. Would you say that at two-thirty on Tuesday, Angst 5, that they 
had not made any connections at 4881? A. No, they had made no connections 
at 4881. 

Q. They had simply arrived there with some refrigeration equipment? 
A. That is right. 

Q. But they had not made any connection? A. No. : 

Q And the connections weren't made until the next day, Wednesday, 
August 6? A. No, sir, that is not true. 

Q Thatis not true? A. No. Before the day was up, they had one 
box going for me. 

Q, They did. What time did they cease work? A. I think they 
ceased work around nine or ten that evening. 

Q. Now, who, if anyone else, did any work at 4881 on rienitny, 

August 5, before two-thirty? A. The fixture company had did work. 

Q And what had they done? A. The fixture company had removed-- 
I know all on Tuesday they had removed all of the shelving that had to do with 
the whiskey side. 

Q Yes. A. This is about two-thirty now on Tuesday, by two-thirty. 

Q. dust listen to my question. At two-thirty on Tuesday, what had 
the shelving people done? A. They had removed, I know, the liquor side. 

Q From 5136? A. They had dismantled it all. They had established 
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and ready for me to put my whiskey back on the shelves the whiskey side. 

Q And how much was their contract? A. Their contract was around 
$1,500. 

Q Around $1,500, and by two-thirty on Tuesday what proportion of 
their work had they done? A. Oh, I only think around a third of it. 

Q. Around 2 third. Now, when did you have your telephone cut off at 
51386? A. It was cut off sometime Tuesday, sir. 

Q You had it cut off before you had one installed at the other place? 
A. Yes, sir. They were doing both simultaneously, I think, and didn't give 
me service until Wednesday sometime. 
| Q. Did you open the store on Tuesday, August 5, 4881? A. Yes, sir. 

231 Q What time? A. When I got there, quarter of eleven. 

Q You commenced doing business as of that day? A. As muchasI 
could, yes. 

Q So you got your license at 9:52? A. Right. 

Q And by eleven o'clock you had moved into your new location and 
you engaged in business at eleven o'clock? A. That is right, sir. 

MR. EARNEST: No further questions. 

MR. BINDEMAN: I have nothing further, Your Honor. 

(The witness was excused and retired from the witness stand.) 

MR. WISE: May I proceed, Your Honor? 

THE COURT: Does that constitute the oral testimony now? 


MR. BINDEMAN: Yes, sir. 
*_****&* © * * 
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MEMORANDUM 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


Plaintiffs seek a preliminary injunction enjoining the operation of a 
liquor store at 4881 MacArthur Boulevard, alleging that the license was not 
granted in conformity with the District of Columbia Alcoholic es 
Control Act. : 

The relevant portions of the Act with which the Court will be concerned 
in this opinion are as follows: 

‘‘ (a) Any individual, partnership, or corporation abutting a 
license under this chapter shall file with the Board an application 

in such form at the Commissioners May prescribe, and such application 
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such additional information as the Board may require * * *, Before a 
license is issued the Board shall satisfy itself: 
* * 

5. That the place for which the license is to be issued is an appropriate one 
considering the character of the premises, its surroundings, and the wishes of 
the persons residing or owning property in the neighborhood of the premises 
for which the license is desired. 

(b) Before granting a retailer’s license, * * * the Board shall give 
notice by advertisement * * *. There shall also be posted by the Board a 
notice, in a conspicuous place, on the outside of the premises. This notice shall 
state that remonstrants are entitled to be heard before the granting of such 
license and shall name the same time and place for such hearing as set out in 
the public advertisement; and, if remonstrance against the granting of such 
license is filed, no final action shall be taken by the Board until the remonstrant 
shall have had an opportunity to be heard, under the rules and regulations 
prescribed by said Board. * * * | 

(c) * * * No place for which a license under this chapter has not been 
issued and in effect on the date the written objections hereinafter provided for 
are filed, shall be deemed appropriate if the owners of 2 majority of the real 
property within a radius of six hundred feet of the boundary lines of the lot or 
parcel of ground upon which is situated the place for which the license is 
desired, shall, on 2 form to be prescribed by the Commissioners filed with 
the Board, object to the granting of such license. * * * This subsection shall 
be construed as a limitation upon the discretion of the Board in granting a 
license and not as 2 limitation upon the discretion of the Board in refusing a 
license. * * * D. C. Code Title 25, Sec. 115, 48 Stat. 327-329 ch. 4 $14. 

Thus under 14(c) of the Act, if a majority of the property owners within 
six hundred feet of the proposed location object, the Board must deny the license. 
If this provision is not applicable, then under 14 (a-5) the Board in its discre- 
tion May deny a license considering the character of the premises and the 
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wishes of the persons residing or owning property in the neighborhood. The 

Act further provides for any protestant to have a hearing under the rules and 
regulations provided by the Board to determine the applicability of either of 

the above sections. 

The facts giving rise to the present Motion are as follows: 

For some time, various liquor dealers have sought permission from the 
Alcoholic Beverage Control Board to operate a liquor store along MacArthur 
Boulevard. By means of consistent, organized protest, both as individuals and 
as the Palisades Citizens Association, Inc., the residents of the area had 
successfully prevented any such establishment from gaining a license. The 
veheMmence and duration of the protest is best seen in an opinion of the Board 
in denying an application for a Class ‘‘A”’ license at alii 5432 MacArthur 
Boulevard in 1955. The Board said: 

‘6(9) That the records of this Board show that for the past twenty 
years the residents and property owners along MacArthur Boulevard 
have strongly opposed the placing of a package store in the neighbor- 
hood. Repeated filing of applications has had the result of harrassing 
these people and imposed unwarranted burden and cost upon these 
citizens and upon the several Departments of the Municipal GovernMent. 
Unless any future prospective applicant for such license in this area 
should first obtain definite evidence that a great majority of the 
residents and property owners of the immediate neighborhood actually 
favor a Retailer’s Class ‘A’ License therein, such prospective applicant 
May well expect any application for such license will be denied by the 
Board. 

* * * 

(10) Prior to this hearingthese applicants were warned af the 
neighborhood sentiment, and it is amazing thd they proceeded with this 
application having so little support for it. The Board believes that 
before an applicant is again afforded a hearing for a license in the 
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MacArthur Boulevard area such an applicant should first be required 

to submit evidence which would reasonably indicate a definite change of 

sentiment in the neighborhood. * * * »? 

It should be noted that Bassin (the dominant voice of the defendant 
MacArthur Liquors, Inc.) had applied for a license in the area three times 
during the past four years. 

On October 29, 1957, by a vote of two to one, the Board granted a liquor 
license for the premises 5136 MacArthur Boulevard. Over four hundred people 
had protested, but the Board granted the license saying, “‘by the best Means 
available to it the Board has ascertained that within this neighborhood there is 
an adult population of approximately 1,700 persons, and the Board finds further 
that those persons who did not voice objection to the issuance of this license © 
outnumbered by about three to one those who protested its issuance.’’ 

The Palisades Citizens Association, Inc., one of the plaintiffs in this 
case, sought review of this action of the Board in a case now pending before 
the Court of Appeals for the District of Columbia. The District Court held 
that the Association did not have the capacity to sue, but did not go into the 
Merits of the Board’s determination. 

The sole stockholder of MacArthur: Liquors, Inc., the successful 
applicant for the premises at 5136, died and all of the stock, except one share, 
was transferred to Aaron Bassin and his wife to hold as tenants by the entirety. 

A short time later, MacArthur Liquors, Inc. filed an application with 
the Board to transfer its license to 4881 MacArthur Boulevard. The residents 
of this area circulated petitions and some four hundred twelve persons protested 
the transfer. These signatures were obtained on two different forms provided 
by the Board. These forms are identical in almost all respects. The signifi- 
cant difference, as the Board saw it, was that one, in its preamble, recited 
that the undersigned ‘‘residents and/or owners’’ object to the issuance of a 
license ‘‘under Section 14 (a-5)’’, while the other states that the undersigned 
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‘being the owners of the real property’? protest “under Section 14(c) of the 
District of Columbia Beverage Control Act’’. The 14 (a-5) petition then has 

on each line a place for the petitioner’s name, a space to fill in either ‘‘owner’’ 
or “‘resident”’, the number of the square or parcel, the lot, and the address. 
The 14(c) petition has a place for the petitioner’s name, the square or parcel 
number, the lot, and the address. There is no space on this form to state 
whether the signer is a resident or owner. . 

At the hearing held in accordance with the statute, two danstibes were 
raised with respect to the signatures on the petition. The protestants argued 
that the word ‘‘owners”’ in Section 14(c) should include tenants. The Board 
interpreted the statute not to include possessors of only leasehold interests. 

The protestants further alleged that a majority of the property owners, 
even excluding tenants, had signed against the liquor store, but that some had 
signed on one form, some on the other. The Board held that the statute limited 
protests with respect to 14(c) to the one form prescribed by the Board and ex- 
cluded from consideration on the 14(c) question all petitioners who had signed 
on the 14(a-5) form. | 

On the 14(a-5) issue there was submitted to the Board ba letters 
in favor of the transfer. Five of these letters were solicited by the applicant 
and about half of the unsolicited letters seem motivated more by their desire 
to have the store removed from its present location at 5136 rather than a 
positive sentiment in favor of a liquor store at 4881. Thus the letter of 
Frederick R. Pettis says: ‘‘* * * I believe the new location is the proper 
site for a liquor store. Its present location is More of a residential area than 
the heavy commercial area in the 4800 block of MacArthur Boulevard. * * * ” 
Another example is that of Charles E. Perry: ‘‘* * * Recently I have pur- 
chased a home at 5225 Manning Place, N. W. and, from a personal viewpoint, 


1. Sixteen letters were submitted in evidence to the Court, but two of these 
were from the same individual, Charles E. Perry. 
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this liquor store in the commercial district wauld not be as objectionable as é 
it is in its present location. * * * » « 

After the hearing was over, the Board drove about to survey the neigh- 
borhood. However, it is unclear to the Court how large an area was inspected. 
They returned to their office and took out maps and on the basis of these and 
of their survey, delineated what they considered to be a ‘‘neighborhood’’ within 
14(a-5). They then counted the number of houses in the neighborhood thus 
delineated. A call to the Bureau of the Census by someone in the office resulted e 
in the use of the factor 2.4 to determine the number of adults in the neighbor- « 
hood. On the basis of this computation, the adult residents of the neighborhood 
were postulated at 929. The petitions were turned over to the Board’s analysis 
section which checked how many property owners had signed the 14(c) form 
and how Many residents of the ‘‘neighborhood’’ had signed both forms. It was 
determined that only 20% of the property owners had signed the 14(c) form and 
thus validly protested under 14(c) and 44.4% of the ‘‘neighborhood’’ had regis- 
tered objection under 14{a-5). 

The Board granted the transfer, saying: 

‘¢* * * Analysis of the petitions allegedly signed by residents and/ 

or property owners within the area delineated by the Board as constituting 
the “neighborhood” of applicant’s premises as contemplated in the Act, showed 
thaf some 412 persons voiced objection to issuance of the said license. By : 
the best Means available to it, the Board has determined that within this 
neighborhood there is approximately a population of 929 adults, of whom 412 
are alleged to have sigued petitions. The Board further finds that there are 
in the neighborhood large undeveloped areas. After substantial study of the 
petitions in opposition, and methods pursued in obtaining them, and all other 
matters related to consideration of this application for transfer, that to issue 
this license is well within the discretionary power of the Board under the 
Statute, and would not be contrary to the provisions of Section 14(a)5 of the 
Act. * * * 29 
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Bassin’s attorney notified him by phone of this decision on the 5th of 
August at 8:30 A.M, and advised him to go to the Board to receive his license. 
Bassin had made definite arrangements for this eventuality before the grant- 
ing of the license and apparently assumed a favorable decision on his application 
for a transfer. His wife contacted the various laborers, who had been placed 
on call, while he was processing his license at the Board. He received his 
license at 9:52 AM. Fifteen minutes before 11:00, less than an hour later, 
MacArthur Liquors was operating a liquor store at 4881 MacArthur Boulevard. 

Upon questioning by the Court, Bassin attributed this haste to a desire 
to minimize losses during the transfer. He was asked whether he realized 
that there was a danger of a law suit. He answered that he had no reason to 
believe anyone would take the issue to court. Since one case involving almost 
the identical parties had been taken to court--in fact was and is still pending-- 
and the plaintiffs had twice specifically requested the Board in this case to 
postpone the effective date of the Board’s ruling in order to give them time 
to go to court should the decision be adverse to the protestants, = 3 — Bassin’s 
statement appears to lack candor. 

Plaintiffs telephoned licensee's attorney at 2:30 P.M. and notified him 
that, if possible, they would seek a restraining order that after noon--in any 
event, the following morning. Licensee himself did not receive notice of this 
call until late that evening, about 10:00 P.M. After this notice he continued 
to take steps to transfer refrigeration equipment, inventory, and shelves from 
one store to the other. 


2. p. 9 Transcript of hearing before A.B.C. Board held May 5, 1958. 
p. 17 Transcript of hearing before A.B.C. Board held July 15, 1958. 
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The following day at 9:15 A.M. counsel for all parties met in chambers 
and by 10:30 it was decided by the Court that a temporary restraining order 
would issue. Defendant’s counsel had objections to the form of the order and 
it was agreed that the order would be rewritten and submitted to the Court 
later that afternoon. About 3:00 P.M. all counsel and Bassin met in chambers 
when the temporary restraining order was signed. Despite the fact that Bassin 
had actual knowledge that the Court had restrained the operation of his liquor 
store and had suspended his license at 4881, he continued to sell liquor at the 
new address and to take steps facilitating transfer from 5136--not terminating 
his activities until formally served with the Court’s order late that evening. 
Bassin’s action, beginning the morning of August 6th, the date of the restraining 
order, were admittedly taken with knowledge of possible legal obstacles and 
were--in his words-- ‘a calculated risk’’. 

The Plaintiffs, three individuals, all living within six hundred feet 
of 4881 MacArthur Boulevard, and the Palisades Citizens Association, Inc., 
at the same time they filed for a temporary restraining order, brought suit 
in this court alleging that under 14(c) and 14(a-5) the action of the Board was 
arbitrary and was Made without promulgating rules and regulations as 
required by 14(b) of the statute. Plaintiffs seek before this Court a preliminary 
injunction pending deterMination of the main action. 

Defendants have raised initially the objection that plaintiffs have no 
standing to sue because they have suffered no damage to distinguish them from 
the general public. Counsel for defendant MacArthur Liquors has taken the 
position in oral argument that ‘possibly’? persons immediately adjacent to the 
new liquor store location would have standing. Plaintiffs have cited cases to 
the contrary. s 


3. There is authority to sustain either position. 
Contra right to. sue: In re Seitz, 175 Pa. Super, 553, 43 A.2d 547 (remonstrant 
has no standing); Glen Burnie Improvement Ass’n. v. State pals 

132 A.2d 451; Strickland v. Knight ¢ A. 321, 36 50. 36S (1904); E 
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The question is a significant one because of the sensitive area left to 
the Board’s discretion. In order to protect a citizenry from unwarranted 
exercise of that discretion, there must be adequate judicial review. The sug- 
gestion by defendant’s counsel that the right be limited to store owners immed- 
iately adjacent would be too restrictive. Nor does the Court feel that D.C. 
Code Title 25, Sec. 106, in granting the right of an unsuccessful applicant to 
appeal from the Board to the Commission, intended to limit appeal to the 
Court to unsuccessful applicants. 

The statute, on the contrary, gives property owners within six hundred 
feet an absolute right over the Board to prevent by their protest the granting 
of a license. If their right is to be protected, the statute must contemplate 
appeal to the courts should the Board arbitrarily ignore their protests. 

The same is true with respect to those presenting ‘the wishes of the 
neighborhood”? under Sec. 14(a-5). The Palisades Citizens Association, Inc., 
representing property owners and residents in the neighborhood, and the three 
individual plaintiffs who own property and live in the neighborhood area took an 
active interest at the hearing to present the “wishes of the neighborhood”. To 
protect them against arbitrary action contrary to the standard of 14(a-5), 
review to the courts should be afforded. — : | 


Retail Liquor Stores Ass’n., Inc., et al., v. Ke jod 171 Md. 426, 
competitor no stan 
Holding in favor of standing to sue: Baghy Ve Bowen 180 Ga. 214, 173 S.E. 439 
(1935) (taxpayer); Frank v. Hub Liquors App. Div. 496, 279 N.Y.S. 636 
(1985) aff. 268 N.Y. 688, 198 N.E. 559 (1936) (taxpayer and ‘competitor have 
standing); Retail Dealers Protective Ass’n. v. Shreiber, 382 Ill. 454, 
47 N.E. 2d assoc. no stan yer asia citizen could 
Maintain action); Azarewicz Liquor License Case, 163 Pa. Super. 459, 461, 
62 A.2d 78 (1948) (“‘Since the statute provides that the board may refuse a li- 
cense for premises within 300 feet of a church, the legislative intent is clear 
that a church has a direct interest to protect and to be protected, and was 
given a status above and different from that of a remonstrant.”’) 


4, There has been cited to the Court Palisades Citizens Association, Inc. vs. 
Weakly, et al., C.A. 1086-58 where another judge of this court held that the 
Association did not have standing to sue. In that case, RaMener the Palisades 
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The importance of citizen representation before the Board and in the 
courts has been excellently explained recently in an article studying the pro- 
cedures before Alcoholic Beverage Control Boards in the United States: 

‘Perhaps then resolution of the policy question of whether ordinary pro- 
testants should be heard in the issuance process should depend upon the agency’s 
judgment as to the capacity of its staff fully to perform its responsibilities. 

*+* * 

‘Solving the problem on the practical basis of whether protestant parti- 
cipation will better inform the agency May oversimplify the issue. Licensing 
unqualified retailers can create serious community problems. Establishment 
of an outlet for on-premise consumption in or near a residential neighborhood 
may bring about a reduction in property values; it may also create a hazard for 
the youth of the neighborhood. For these and other reasons Members of the 
community or neighborhood May have or feel they have a vital interest in 
seeing to it that there is full compliance with the restrictive provisions of the 
applicable alcoholic beverage control act. Unless there are strong reasons to 
the contrary, persons whose vital interests are being affected by administrative 
action of an adjudicative nature should be heard when those interests are in 
jeopardy. Not only will their participation most likely assist in developing 
all the relevant facts and arguments but their legitimate feelings that they should 
be heard will be satisfied. 

‘Moreover, encouraging participation of this character shald tend to 
counteract undesirable political or pressure group influences on the licensing 


Citizens Association had participated in the hearing in October, 1957, while 
the Palisades Citizens Association, Inc. was bringing the suit. There was no 
showing of what interest the corporation had in the proceedings. Furthermore, 
the license had been renewed without protest by this group in the interim. The 
order itself does not specifically state the basis for the ruling. The recent 
case Of NA.A.C.P.v.Alabama US. (1958) may also affect the 
results € case. 





— 
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agency. In theory, administrative agencies represent and protect the public 
interest. In practice, only too often ‘our commissions have been run by offi- 
cials who are merely the pale reflection of the very interests they are supposed 
to regulate’. The dangers of political control of licensing agencies are amply 
demonstrated by the history of alcoholic beverage control before the Eighteenth 
Amendment; and there is no reason to believe that political influence is non- 
existent today. One Means of combatting political or pressure group influences 
is to encourage participation in the issuance process by those who have an 
interest adverse to the applicant. Adversary hearings of course will not 
prevent a venal licensing agency from operating venally. But adversary hear- 
ings, involving as they do a decision on the record, will make it somewhat more 
difficult for such an agency to disregard the statutory standards, particularly 

if the protestant also is accorded a right to judicial review. * * *— 

Plaintiffs allege damage to their real estate values and to the character 
of the neighborhood should the liquor store continue in operation pending trial 
of the main action. The dangers inherent in the operation of this type of busi- 
ness were noted by Congress and, therefore, the legislature was careful to 
protect a community from unwanted stores of this nature. Conia, too, have 
recognized their danger: ! 

‘6% * * It may be conceded at sien thank the Herne Hentaeee tn aot 
one in which a person has a natural right to engage because itis poten- 
tially dangerous to the commmnity. It may also be conceded that there 
is a wide difference between the discretion reposed in and exercised by 
a board having jurisdiction to issue a license for the sale of alcoholic 
beverages and that which is vested in a board to license callings in 
which one has a vested right to engage. * * * Clors restaurant Ve Pa: e 
72 F. Supp. 677, 681 (1947). : 


5. Byse, “Opportunity to Be Heard in License Insurance’? 101 uv. of Pa. 
L. Rev. 57, 90-91 (1952) /Emphasis supplied7. 
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After carefully reviewing the evidence in this case and the affidavits 
of the real estate agents submitted by both plaintiffs and defendants, the Court 
finds that the contimied operation of this store would result in irreparable in- 
jury to the plaintiffs. 

This brings the Court toc the merits of the case: ‘‘whether there is 
enough to substantiate plaintiff’s claims so as to move the court in the exercise 
of a sound discretion to intervene in its process” pending trial of the Main 
action. Pang-Tsu Mow v. Republic of China 91 App. D.C. 324, 201 F.2d 195 
(1952), cert. den. 345 U.S. 925 (1953). 

With respect to the validity of the protests under 14(c), the Court feels 
this issue is best resolved at the time of trial and therefore expresses no 
opinion on the propriety of the Board’s interpretation of the word ‘‘owners”’ 
and its refusal to consider protests registered on a form, for practical purposes, 
identical with the one provided by the Board. 

Regardless of the validity of the Board’s determination, it does appear 
to the Court that the failure to permit a continuance, as requested, to allow 
property owners to re-sign on the proper form in order to give legal force to 
their objection, has the effect of ignoring the wishes of these people and is not 
good administrative procedure. 

The issue under 14(b), however, is clear and indicates an unfortunate 
‘absence of operating rules and regulations in a very sensitive area contrary 
to the statute. That this absence was felt is proved by petitioners’ frequent 
requests for rules and regulations to guide them. Thus, on May 5, 1957, counsel 
for the petitioners addressed the Board as follows: 

‘Jnsofar as I am advised, and it is one of the difficulties I have run 
into in our prior appearances, I am - we are not aware of any rules 

and regulations by which Congress by its mandate prescribed and said, 

and I have no doubt for the protection by the Citizens’ Association, and 

I know not what the rules and regulations are, so that I ask in the alter- 

native, as at the beginning, that the hearing on this application be 
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continued until you have - shall have rules and regulations in this 
proceeding so that I may protect my rights accorded me under the 
law. * * * Transcript of hearing p. 6. 
On July 15 the request was repeated: 
‘MR. OBERDORFER: These owners join individually wich the past -- 
with the motions of the Palisades Citizens’ Association. 
(off the record discussion at this time) 
‘MR. OBERDORFER: And because this Board is without authority 
to grant it without rules and regulations.’’ 
** * | 
‘THE CHAIRMAN: So, the second motion is you contend that the 
Board is without authority to make a decision because there are no 
rules of procedure ? 
‘MR. OBERDORFER: Right.’’? Transcript of bearing pp. 10 and 12. 
If, then, any rules were in existence at this time, they | were never shown 
to the protestants despite their repeated requests. © : 
Petitioners’ need for rules was a real one. At key times during the 
hearing, petitioners were told they had not conformed to what the Board 
considered proper procedure or to “‘the common rule’’, 2 | 


There has been submitted to the Court two and one-half typewritten 
pages entitled ‘‘Rules of Procedure, Alcoholic Beverage Control Board of the 
District of Columbia” prommlgated October 15, 1938, which, it is suggested, 
fulfill the requirements of the statute. Insofar as they would apply to a hearing 
under 14(b) they are reprinted in full below: 


6. Besides the instances quoted in the text, see transcript of the hearing at 

pp- 13 and 52. Defendant’s counsel, however, had a copy of the rules. p. 10 

of transcript of hearing, May 5, 1958. At the hearing before this Court, 
Plaintiffs’ counsel stated he had never seen the rules offered in evidence; 
defendant’s counsel that these were in his possession at the time of the hearings. 


7. Transcript of hearing of July 15, pp. 13-14, 17, 52, 59-60. 





308 


xx * 

‘7, The Administrative Assistant shall notify all protestants, 
individually or through the organization they represent, as to the date 
when protests are to be heard. 

“8, The protestants shall have the right to open and close the 
argument. 

“9. After hearing all protestants and all parties appearing in favor 
of the granting of the license, the Board shall, in the exercise of the 
discretion vested in it by Congress, and at its earliest convenience 
either grant or refuse the license. The protest or approval of noone _ 
individual or organization shall carry any More weight in the considera- 
tion of the Board than shall the protest or approval of any other individ- 
ual or organization which May assume the opposite side of the argu- 


Ment. * * * 99 
The inadequacy of these rules to comply with the statutory requirement 


is Manifest and appears to have been acknowledged by the Board itself. Thus 
there was a Committee of the District Bar Association working on drafting a 
set of rules and regulations to secure to protestants the right guaranteed them 
under the statute. Whatever may be the adequacy of the rules to come, the 
present set is woefully inadequate, a token compliance with the statutory 
prerequisite. 

The petitioners could have discovered nowhere what method the Board 
was to use to determine its vital statistics or how the Board wished petitioners 
to present their proof. 

The danger of operating in a procedural vacuum is seen when this case 
is given closer examination. The six hundred foot radius and the ‘‘neighborhood’’ 
were both constructed after the hearing and the Board knew the number of 
protestants. No opportunity was afforded persons who, not knowing they were 
within the Board’s determination of these areas, to express their position. 
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The method determining the adult population instead of being “the best 
Means available’? has little chance of success. No relationship is known 
between houses and adult population. The factor of 2.4 secured by a telephone 
call to someone unknown at the Census Bureau related households and adults 
over the entire United States. Even here, the Board’s figure is outdated. The 
figure has been steadily dropping and the proper factor is presently 2.2. . 

The factor further does not take into consideration the fact that it is 
a suburban community in a relatively densely populated area in the eastern 
United States. Housing block statistics in the area or census tract statistics, 
for example, would give a closer approximation to the carrect number of 
adults residing in the community. 

These facts and the failure of the Board to prescribe rules and regula- 
tions to allow a fair hearing for remonstrants demonstrate that no liquor license 
along MacArthur Boulevard could have been validly issued. _ 

The procedure which the Board followed in this case, especially that 
of determining the six hundred foot radius and the ‘neighborhood?’ after the 
hearing was over and the petitions already compiled, resulted in the granting 
of a license in an area where the wishes of the neighborhood were unalterably 
opposed to the Board’s action. The net effect of operating without rules and 
regulations was that the wishes of the community were bypassed and a decision 
made arbitrarily contrary to those desires. 

In balancing the equities, as the Court must before granting an injunc- 
tion, the Court has considered the requests made by the plaintiffs for contin- 
uances before the Board in order to properly present their case, the speed 
with which MacArthur Liquors, Inc. moved, so that within minutes of the time 
the license was issued it was doing business at the new address, the continua- 
tion of the operation of the liquor store even after knowledge af the Court 
order, and the precept that a court should only with great caution issue an 


8. Bureau of Census, Current Population Reports Series P-20, No. 83, 
Table F p.4. 
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injunction against a Governmental agency. 

After a careful consideration of the records of this case and after 
weighing all of the above factors, the Court is of the opinion that the motion 
for preliminary injunction should be granted. 

The Court notes that counsel, in his brief and oral argument to the 
Court, has stated the question as one of coMparing the relative merits of the 
site at 5136, whe re MacArthur Liquors, Inc. is now located and 4881, where 
it sought to be transferred. Thus he showed that the Francis Scott Key School 
was 2/10 of a mile from the old location and 5/10 of a mile from the new; the 
Palisades Playground 1/10 of a mile (right around the corner) from the old 
location, 8/10 of a mile from the new; the Palisades Playground 1/10 of a 
mile (right around the corner) from the old location, 8/10 of a mile from the 
new; and the Palisades Church 4/10 of a mile before and now 1-1/10 mile. 

The Florence Crittendon School, a home for unwed mothers and rehabilitation 
center for young girls, protested the move to 4881, but it, too, is closer to the 
oid location than it is to the present site. 

Tothis same end there has been evidence that the area about 4881 is 
commercial, or at least more commercial than that about 5136. There are 
greater parking facilities at 4881 than at 5136, and all in all, from a mercantile 
point of view, it is a more profitable location. 

The Board, too, apparently thought comparative merit to be the issue 
before it. Thus it found: 

* * * 

‘*(4) That the proposed premises is located in a substantial shopping 
center which is zoned for commercial use, and is, in fact, a much 
preferred location to 5136 MacArthur Boulevard from every standpoint 
including off the street parking. 


* * * 
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The Court is of the opinion that this misconceives what is really at 
stake. The question is whether the wishes of the neighborhood and the charac- 
ter of the premises warrant the granting of a liquor license at a given locality. 
Where that store will come from, what its previous location or history was, 
is beside the point. The people in the neighborhood of 4881 @hould not suffer 
because of a previous erroneous determination. It is nota question} of the 
lesser of two evils. In each case there should be a positive ‘affirmative showing 
of the propriety of this type of store in the area. The statute does not contem- 
plate the weighing of localities or sentiments. To these petitioners it is 
all the same if the store was previously located in the best or worst of areas 
and by statute their wishes and the character of the premises at the given 
location are to govern. 

This MeMorandum is to be considered specific findings of fact and 
conchisions of law. 

The motion for a preliminary injunction is granted. 


/s/ LUTHER W. YOUNGDALL 
Judge | 


August 22, 1958 


[Filed August 22, 19587 
ORDER 

This cause having come before the Court, and after hearing testimony 
and oral argument and after a careful consideration of the files and records 
of the cause and for the reasons set forth in the memorandum filed herewith, 
it is by the Court this 22nd day of August, 1958, | 

ORDERED That defendant MacArthur Liquors, Inc., be enjoined from 
any further operation of a liquor store at the premises 4881 MacArthur 
Boulevard, N. W., until the determination of the main action. 


/s/ Luther W. Youngdahl, Judge 





/Filed August 22, 19587 
ORDER 

The Court having on this date signed an order enjoining operation of 
a liquor store by the defendant MacArthur Liquors, Inc., at 4881 MacArthur 
Boulevard, N. W., until the determination of the main action, and said 
defendant having previously surrendered its license to operate a liquor store 
at 5136 MacArthur Boulevard, N. W., upon the assumption that it was secur- 
ing a license to operate at the new address, 4881 MacArthur Boulevard, N. 
W., it is by the Court this 22nd day of August, 1958, | 

ORDERED That the surrender of the license to operate a liquor 
store by MacArthur Liquors, Inc., at the old address, 5136 MacArthur Boule- 
vard, N. W., be withdrawn and stayed until the determination of the main 
action herein and that said defendant, MacArthur Liquors, Inc., shall have 
the right to operate said liquor store at the old address, 5136 MacArthur 
Boulevard, N. W., under its old license; and it is 

FURTHER ORDERED That plaintiffs file a bond in the sum of $5,000 
in connection with the granting of the temporary injunction herein, on or 
before August 25, 1958; and it is 

FURTHER ORDERED That this case be advanced for trial on the 
merits to October 1, 1958. 


/s/ Luther W. Youngdahl 
Judge 


[Filed August 27, 19587 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PALISADES CITIZENS ASSOCIATION, INC., et al 
Plaintiff. 
vs. | - Civil No. 2032-58 


FRANK E. WEAKLY, et al 
Defendant. 
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NOTICE OF APPEAL ; 
Notice is hereby given this 27th day of August 1958, that MACARTHUR 
LIQUORS, INC. hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 22nd 
day of August, 1958 in favor af Plaintiffs, PALISADES CITIZENS ASSOCIATION, 
INC., ANN TURNER WHITE, LOUIS F. OBERDORFER and ELIZABETH W. 
OBERDORFER against said MACARTHUR LIQUORS, INC. 


/s/ J. E. Bindeman 
J. E. Bindeman 
Attorney for : 
/s/ Leonard W. Burka 
Leonard W. Burka 


NOTIFY: 


James M. Earnest, Esq. 
and 

Louis F. Oberdorfer, Esq. 
Attorneys for Plaintiffs 
1000 Woodward Building 


‘Washington, D.C. 
and 


Robert M. Wise, Esq. 
Assistant Corporation Counsel 


Washington, D.C. 
Attorney for Members of the Alcoholic Beverage 


Control Board of the District of Columbia 


[Filed Sep. 3, 19587 
UNITED-STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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PALISADES CITIZENS ASSOCIATION, INC., : 
Plaintiff No. 1, 
ANN TURNER WHITE, 
Plaintiff No. 2, 


LOUIS F. OBERDORFER and 
ELIZABETH W. OBERDORFER, © 


Plaintiffs No. 3, 
bs Civil Action Number 
FRANK E., WEAKLY, ; 2032- ‘58 


ALAN W. PAYNE, 
JAMES G. TYSON, 


Members of the ALCOHOLIC 
BEVERAGE CONTROL BOARD 
of the District of Columbia, 


Defendants No. 1, 
MacARTHUR LIQUORS, INC., 
Defendant No. 2. 


NOTICE OF APPEAL 
Notice is hereby given this 3d day of September, 1958, that Frank E. 
Weakly, Alan W. Payne, and James G. Tyson, Members of the Alcoholic 
Beverage Control Board of the District of Columbia, defendants No.1 in the 
above-entitled cause, appeal to the United States Court of Appeals for the 
District of Columbia Circuit from the two orders of this Court entered on 


the 22nd day of August, 1958, in favor of the plaintiffs. 


/s/ Chester H. Gray 
CHESTER H. GRAY 
Corporation Counsel, D.C., 


/s/ Milton D. Korman 
MILTON D. KORMAN, 
Principal Assistant Corporation 
Counsel, D. C. 
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i /s/ Hubert B. Pair, © 
HUBERT B. PAIR, 
Assistant Corporation Counsel, D.C. 


7 /s/ Richard W. Barton 
‘ RICHARD W. BARTON, 

Assistant Corporation Counsel, D.C., 
| Attorneys for Defendants Na. 1 


District Building, 
Washington 4,D.C. 


j t 
Names and Addresses of Attorneys to be served: 


James M, Earnest, Esquire 
Louis F. Oberdorfer, Esquire 
Woodward | - 
Washington 5, D.C., 

Attorneys for Plaintiffs. 
J. E. Bindeman, Esquire 
Leomrd W. Burka, Esquire 
436 Wyatt Building 
‘Washington 5, D.C., 

Attorneys for Defendant No. 2. 


/Filed Sept. 4, 1958/ ee nee ee 
_ MOTION OF DEFENDANT MACARTHUR LIQUORS, INC. 


FOR SUMMARY JUDGMENT 


Comes now defendant, MACARTHUR LIQUORS, INC. and Moves this 
Honorable Court for Summary Judgment and for cause therefor refers to 


Points and Authorities attached hereto. 


/s/ J. E. Bindeman 
J. E. Bindeman 3 

/s/ Leonard W. Burka — 
Leonard W., Burka | 
Attorneys for Defendant.No. 2 
436 Wyatt Building | 
Washington 5, D. Cc. 


PROOF OF SERVICE 
I hereby certify that a copy of the foregoing Motion was es 
served upon James M. Earnest, Esq. and Louis F. Oberdorfer, Esq., 
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Woodward Building, Washington, D. C., attorneys for plaintiffs and upon 
Robert M,. Wise, Esq., Assistant Corporation Counsel, District Building, 
Washington, D. C., attorney for defendant No. 1, this 4th day of September 
1958. 


/s/ Leonard W. Burka 
Leonard W. Burka 


NOTICE 
To: James M. Earnest, Esq. 
Louis F. Oberdorfer, Esq. 
1000 Woodward 
Washington 5,D.C. 

The Rules of the Court require that if you oppose the granting of 
said Motion, you shall within ten days from the date of the service of said 
Motion upon you, or such further time as the said Court may grant, or as 
the parties hereto may agree upon, file in reply with the Clerk of said 
Court, a statement of the Points and Authorities upon which you rely, and 
serve-a con:: thereof upon the undersigned attorney for defendant No. 2 and 
upon Robert D. Wise, Esq., attorney for defendant No. 1. 


/s/ J. E. Bindeman 
J. E. Bindeman 
436 Wyatt Building 
Washington 5, D.C. 


_ [Filed Sept. 5, 19557 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PALISADES CITIZENS ASSOCIATION, INC., : 
Plaintiff No. 1 : 
ANN TURNER WHITE, : 
Plaintiff No. 2 : 
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LOUIS F. OBERDORFER and 
ELIZABETH W. OBERDORFER, 


Plaintiffs No.3 : 
Ve : Civil Action: No. 2032-58 
FRANK E. WEAELY, et al., : 
Defendants No. 1 
and * 


MacARTHUR LIQUORS, INC., _ 
a corporation, : 


Defendant No.2 ° 













‘MOTION OF DEFENDANTS NO. 1 TO DISMISS COMPLAINT OR IN 
Ht ALTERNATIVE FOR SUMMARY JUDGME 
The defendants Weakly, Payne and Tyson, as members of the 
Alcoholic Beverage Control Board of the District of Columbia, move the 
Court to dismiss the complaint in the above-entitled action or in the 
alternative to grant a summary judgment in their favor on the grounds 
that: ! 








(1) The complaint fails to state a claim against such defendants 
(/Aesignated “‘Sefendants No. 1*7 upon which relief can be granted. 

(2) ‘The testimony taken at the hearing before the Alcoholic 
Beverage Control Board, a copy of which is attached hereto and marked 
‘‘Board’s Exhibit A” and made a part hereof by reference, clearly 
demonstrates that the action of such defendants, sitting as the Alcoholic 
Beverage Control Board, was predicated upon substantial evidence. Also 
attached hereto and forming a part hereof, identified as “Board’s Exhibit 
B’’, is a certified copy of the Minutes of the Board adopting, on October 15, 
1988, Rules and Regulations required under Section 14 (b) of the Alcoholic 
Beverage Control Act (Section 25-115 (f) D. C. Cede, 1951 edition). 

(3) The decision of an administrative body within the limits af its 
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jurisdiction and authority when supported by substantial evidence should be 
sustained and not disturbed by the Courts. 

(4) The allegations contained in the first fifteen paragraphs of the 
complaint are substantially the same as those contained in the case 
entitled Palisades Citizens Association, Inc. v. Frank E. Weakly, et al., 
Civil Action No. 1086-58, which has heretofore been decided by Honorable 
Edward M. Curran of this Court on June 19, 1958, at which time the Court 
dismissed that complaint on motion of these defendants. This case is now 
on appeal to the United States Court of Appeals for the District of Columbia 
Circuit. 

(5) The right to be heard ata public hearing conducted by the 
Alcoholic Beverage Control Board and to remonstrate against the granting 
of a liquor license does not carry with it the right to control or to supersede 
the judgment of the Alcoholic Beverage Control Board in the discharge of 
its duties within the scope of its statutory powers. 


(6) Aside from the foregoing, plaintiffs are not entitled to the relief 
sought because it has not been shown that they sustained or will sustain any 
special injury or damage different in kind and character from that which 


May be sustained by the public generally. 
CHESTER H. GRAY 
Corporation Counsel, D. C. 
/s/ Chester H. Gray 


GEORGE C:. FF 
Assistant Corporation Counsel; D: C: 


/s/ George C. Updegraff 
-ROBERT D. WISE 

Assistant Corporation Counsel, D.C. 
Attorneys for Defendants No. 1 


District Building 
Washington 4, D.C. 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the foregoing Motion of Defendants 
No. 1 to Dismiss Complaint or in the alternative for Summary Judgment 
along with Memorandum of Points and Authorities in support thereof, were 
mailed, postage prepaid, to James M. Earnest, Esq., 1000 Woodward Bldg. 
and Louis F. Oberdorfer, Esq., 1625 Eye St., N. W., attorneys for 
plaintiffs and to J. E. Bindeman, Esq., Wyatt Building, ante for defendant 
No. 2, this 5th day of September, 1958. 


/s/ Robert D. Wise 
ROBERT D. WISE | 

Assistant Corporation Counsel, D. C. 

Attorney for Defendant No. 1 

District Building 

Washington 4,D.C. | 


[Filed September 15, 1958] 
MOTION OF PLAINTIFFS FOR SUMMARY JUDGMENT 


As more fully set out in the attached Memorandum of Points and 
Authorities, the Plaintiffs move that this Honorable Court grant a summary 
judgment in their favor because, on the facts alleged in the complaint and 
as appears from undisputed testimony and documentary evidence adduced 
before the Alcoholic Beverage Control Board and in the pro ceedings in 
this Court on Plaintiffs’ Motion for a preliminary injunction: : 

1. The license in question was not validly issued, but issued asa 
result of arbitrary and capricious actions, findings and conclusions of the 
Alcoholic Beverage Control Board. | 

2. The Board violated Section 14(b) of the Alcoholic Beverage 
Control Act by holding the hearing without first —ee proper rules 
and regulations for the guidance of remonstrants. 

3. The Board violated Section 14(a)(5) of the Act by arbitrarily and 
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capriciously finding that there were 929 plus adults in the "neighborhood" 
without any record evidence to sustain such a finding and on the basis of 
information obtained de hors the record after the hearing was closed. 

4. The Board violated Section 14(a)(5) of the Act by arbitrarily and 
capriciously bypassing instead of considering the protests of 412 individuals 
and the responsible organizations in the neighborhood. 

5. The Board violated Section 14(c) of the Act by refusing to consider, 
for purposes of that action, protests filed on Form 14(a) instead of Form 14 
even though Form 14(a) gave exactly the same information and was other- 
wise almost identical to From 14. 

6. This illegal action of the Board violated legal and property rights 
of the Plaintiffs and they have standing to bring this action. 

Respectfully submitted, 
/s/ James M. Earnest 


James M. Earnest 
1000 Woodward Building 
Washington, D. C. 


/s/ Louis F. Oberdorfer 
Louis F. Oberdorfer 


1625 Eye Street, N. W. 
Washington, D. C. 


/s/ Carl R. Burns 


Carl R. Burns 
1625 Eye Street, N. W. 
Washington, D. C. 


Attorneys for Plaintiffs 
CERTIFICATE OF SERVICE 
I certify that I have served the foregoing Motion by mailing the same, 
postage prepaid, to J. E. Bindeman, Esquire, and Leonard W. Burka, 
Esquire, Wyatt Building, Washington, D. C., and to Robert D. Wise, Esquire, 
Assistant Corporation Counsel, District Building, Washington, D. C., this 
15th day of September, 1958. 


/s/ Carl R. Burns 
Attorney for Plaintiffs. 





320 A 


19, 1958 : 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed November 


PALISADES CITIZENS ASSOCIATION, INC., 
et al., 


Plaintiffs, 


CIVIL ACTION 


= NO. 2032-58 


FRANK E. WEAKLY, et al., 
Defendants. 


ee 88 88 8 68 © 8 88 OF 


Washington, D. C., 
Friday, September 26, 1958. 


The above-entitled cause came on for hearing at 10:00 a. m., before 
the HON. EDWARD M, CURRAN, District Court Judge, on the following 
motions: | 

1) Defendants' motion for summary judgment. 

2) Plaintiffs' motion for summary judgment. 

3) Motion for dissolution of preliminary injunction. 
APPEARANCES: 

JAMES M. EARNEST, Esq., 
LOUIS F. OBERDORFER, Esq., 
for plaintiffs. 
J. E, BINDEMAN, Esq., : 
ROBERT WISE, Esq., | 
for defendants. | 


RULING OF THE COURT | 
THE COURT: The individual plaintiffs in this case and the corporate 
plaintiff, the Palisades Citizens Association, to have legal standing in court, 
must show an injury or threat to a particular right of their own as distin- 
guished from the public's interest in the administration of the law. Nowhere 
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in this complaint have the plaintiffs alleged any facts showing special injury 
or threat to a particular right of theirs as distinguished from the public 
interest. Furthermore, an injunction will not be granted by this Court where 
the damage is speculative, for equity will not interfere by injunction unless 
it be a material and actual injury, existing or presently threatened, and not 
one that is fanciful, theoretical or merely possible or is doubtful, eventual 
or contingent. Therefore, the preliminary injunction is dissolved and the 
defendants’ motions for summary judgment are granted and plaintiffs' 
motion for summary judgment is denied. Counsel will prepare the proper 
order. 

(Whereupon, at 12:25 p,m., the hearing in the above-entitled cause was 
adjourned.) 


CERTIFICATE OF OFFICIAL COURT REPORTER 


I, David Spatzer, official court reporter for the U. S. District Court 


for the District of Columbia, do certify that the foregoing is the official 
transcript of the proceedings had in said court in re: Palisades Citizens 
Association, Inc., et al., v. Frank E. Weakly, et al., Civil Action No. 2032- 
58, September 26, 1958. 


Official Court Reporter 





[ Filed October 1, 1958] | 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA : 


PALISADES CITIZENS ASSOCIATION, INC., et al 
Plaintiffs : 
v. Civil Action No. 
FRANK E. WEAKLY, et al Ra 
Defendants 


ORDER GRANTING SUMMARY JUDGMENT OF DEFENDANTS 


Upon consideration of the Motions for Summary J udgment filed herein 
by plaintiffs, Palisades Citizens Association, et al, by defendants Frank E. 
Weakly, et al, as Members of the Alcoholic Beverage Control Board of the 
District of Columbia and by defendant MacArthur Liquors, Inc., the 
record herein, and after oral argument by counsel, the Court makes the 
following findings of fact ami conclusions of law: 7 


FINDINGS OF FACT 

1. Prior to March 14, 1958, the defendant MacArthur Liquors, Inc., 
(hereinafter referred to as "MacArthur") was the holder of certain Re- 
tailer's Class "A" liquor license (off-sale) at 5136 MacArthur Boulevard, 
N. W., (hereinafter referred to as 5136"). On March 14, 1958, MacArthur 
filed its application to transfer its said Retailer's Class "A" liquor license 
to 4881 MacArthur Boulevard, N. W., (hereinafter referred to! as "4881") 
some three blocks away. ! 

2. The application having been protested, the same came on for 
hearing before the defendants, Frank E. Weakly, et al, as Members of the 
Alcoholic Beverage Control Board of the District of Columbia (hereinafter 
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referred to as the "Board"). A public hearing was held on said transfer on 
July 15, 1958. At such time, testimony was adduced both in favor of and in 
opposition to the proposed transfer. The plaintiff, Palisades Citizens 
Association (hereinafter referred to as Association") testified in opposition 
to said transfer, through its President. Neither of the individual plaintiffs 
testified, although they signed petitions opposing said transfer. 

3. Under date of July 29, 1958, the Board made certain Findings of 
Fact and concluded that 4881 was appropriate for the desired license. There- 
upon, on August 5, 1958, at 9:52 a. m. the said Board issued said Retailer's 
Class A” liquor license for 4881 to defendant MacArthur. The Board 
required as a condition precedent to issuing said license that MacArthur 
surrender its license to do business at 5136 and issued MacArthur a permit 
to transfer its merchandise from 5136 to 4881. The defendant MacArthur did, 
in fact, open its business at 4881 on August 5, 1958. 

4. Although said Retailer's Class "A" liquor license for 4881 had 
already been issued by the Board to defendant MacArthur, plaintiff Association 
and individual plaintiffs, White and Oberdorfers, did on August 6, 1958 file 
suit to restrain defendant Board from issuing said license to MacArthur at 
4881, to restrain the operation of the liquor store at premises 4881, to 
require the Board to revoke the license issued to MacArthur at 4881 and to 
order and enjoin the defendants to rescind said license. 

5. The plaintiff Association is a non-profit membership corporation 
of approximately 2400 members, organized under the laws of the District of 
Columbia and whose objects include advancing and promoting all public 
interests within the District of Columbia and particularly those affecting 
the territory within the vicinity of the Palisades, whose boundaries are the 
Potomac River, District Line, a line through the Dalecarlia Reservoir 
grounds at right angles to the District Line and ending at the intersection of 
Loughboro Road and Dalecarlia Parkway, middle of Loughboro Road and 
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Nebraska Avenue to Foxhall Road, east boundary of Battery Kemble Park 
to 49th Street, middle of 49th Street to Fulton Street, middle of Fulton 
Street to Foxhall Road, and middle of Foxhall Road to the Potomac River. 

6. Individual plaintiff No. 2, Aun Turner White, is the owner of 
certain real estate known as Lot 819 in Square 1390, improved by 4838 W 
Street, N. W. in which she resides, Said property is located more than two 
blocks, but within a 600 foot radius, from 4881 and said liquor store at 4881 
is not visible from the said property owned by plaintiff No. 2. 

7. Individual plaintiffs No. 3, Louis F. Oberdorfer and Elizabeth W. 
Oberdorfer, are the owners of certain real estate known as Lots 811 and 
830 in Square 1390, improved by 4828 W Street, N. W. in which they reside. 
Said property is located more than two blocks but within a 600 foot radius 
from said 4881 and said liquor store at 4881 is not visible from the said 
property owned by plaintiffs No. 3. 

8. That the said premises 4881 is located in a commercial shopping 
center presently occupied by various businesses including a motion picture 
theater, a gasoline station, a Safeway store, a Peoples Hardware store, an 
Arcade Sunshine Laundry, a drug store and a barber shop. The defendant 
MacArthur has ample off-street parking facilities for the liquor store at 
4881. 

9. Examination of the transcript of proceedings before the Board 
discloses that while several owners of real estate, including one in the real 
estate business, testified in opposition to the issuance of this license, none 
of such witnesses at any time testified that the value of his real estate would 
be damaged irreparably or otherwise by the transfer of this license to 4881. 
Nor was there any testimony that the operation of the liquor store at 5136 
(some three blocks away from 4881) for some ten months had in any way 
adversely affected the value of real estate within such neighborhood. 

10. While defendant MacArthur submitted an affidavit by a real 
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estate expert who stated that no damage, irreparable or otherwise would 
result from the establishment of a liquor store at the premises to which the 
license had been issued by the defendant Board, and the plaintiffs submitted 
a counter-affidavit of a real estate expert who stated that in his opinion 
plaintiffs’ properties would be depreciated by the introduction of a liquor 
store at 4881, the Court finds that the mere presence of a retail store 
selling liquor for consumption off-sale at 4881 in the shopping center in 
which said premises are located would not in any way cause any damage 

or injury whatever to the value of the real estate owned by the individual 
plaintiffs. 

11. That the location and operation of a liquor store at 4881 will 
not affect adversely the corporate plaintiff or the individual plaintiffs. 

12. That plaintiffs have not alleged nor shown any facts showing an 
injury or threat to 2 particular right of theirs as distinguished from the 
public's interest in the administration of law. 

CONCLUSIONS OF LAW 

1. That the several plaintiffs have no standing in Court because 
they have neither alleged nor shown any facts showing an injury or threat 
to a particular right of theirs as distinguished from the public's interest 
in the administration of law. 

2. That the damage alleged by the several plaintiffs is speculative 
and remote. It has not been shown to be a material and actual injury, 
existing or presently threatened, but is fanciful, theoretical, merely possible, 
doubtful and contingent. Therefore, in no event could the Court grant the 
relief claimed. 

WHEREFORE, it is by this Court this Ist day of October, 1958, 

ORDERED and ADJUDGED as follows: 

1. That the preliminary injunction issued herein on August 22, 

1958 and enjoining defendant MacArthur Liquors, Inc. from any further 
operation of 2 liquor store at premises 4881 MacArthur Boulevard, N. W. 
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until the determination of the main action, be and the same is hereby 
dissolved. 

2. That the order dated August 22, 1958 Altace and staying 
surrender of the license to operate a liquor store by MacArthur Liquors, 
Inc. at 5136 MacArthur Boulevard, N. W. until the determination of the main 
action and further giving said defendant MacArthur Liquors, Inc. the right 
to operate said liquor store at the old address 5136 MacArthur Boulevard, 
N. W. under its old license, be and the same is hereby vacated. 

3. That the Motion of Plaintiff Palisades Citizens Association, et 
al for summary judgment be and the same is hereby denied. ! 

4, That the Motion of defendant Frank E. Weakly, et al as Members 
of the Alcoholic Beverage Control Board of the District of Columbia for 
summary judgment be and the same is hereby granted. i 

5. That the Motion of defendant MacArthur Pare Inc. for summary 
judgment be and the same is hereby granted. 

6. That the defendants, Frank E. Weakly, James. ‘Tyson, and 
Richard Sullivan, as Members of the AIcolislic Beverage Control E Board of 
the District of Columbia be and they are hereby directed to return to 
defendant MacArthur Liquors, Inc. its Retailer's Class "A" liquor license 
for premises 4881 MacArthur Boulevard, N. W. issued by said defendants, 
Frank E. Weakly, et al, as Members of the Alcoholic Beverage Control 
Board of the District of Columbia to defendant MacArthur Liquors, Inc. 
on August 5, 1958 and thereafter deposited with said Board by defendant 
MacArthur Liquors, Inc. so that said defendant MacArthur Liquors, Inc. 
may immediately resume its business at 4881 MacArthur Boulevard, N.W 





/s/ Edward M. Curran 
SEAL Judge : 


A TRUE COPY. TEST. 10-1-58. : 
HARRY M. HULL, Clerk, : 
By /s/ L. McKeever, Deputy Clerk 
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[Filed Oct. 1, 19587 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PALISADES CITIZENS ASSOCIATION, INCORPORATED 
Plaintiff No. 1 

ANN TURNER WHITE 
Plaintiff No. 2 


LOUIS F. OBERDORFER and 
ELIZABETH W. OBERDORFER 


) 

) 

) 

) 

) 

) 

) 

) 

Plaintiffs No. 3 ; 
Vv. ) 
FRANK E. WEAKLY 
ALAN W. PAYNE 
JAMES G. TYSON 
Members of the ALCOHOLIC BEVERAGE 

) 

) 

) 

) 

) 

) 


CONTROL BOARD OF THE DISTRICT OF 
COLUMBIA 


Defendants No. 1 
MACARTHUR LIQUORS, INC. 
Defendants No. 2 
NOTICE OF APPEAL TO THE UNITED STATES COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 
Notice is hereby given that Palisades Citizens Association, 
Incorporated, Ann Turner White, Louis F. Oberdorfer and Elizabeth W. 
Oberdorfer, plaintiffs above-named, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the orders of 
the United States District Court dated October 1, 1958, dissolving the 
preliminary injunction, granting defendants’ motion for summary judgment 
and denying plaintiffs’ motion for summary judgment. 
Respectfully submitted, 


/s/ James M. Earnest 
James M. Earnest 
1000 Woodward 
Washington 5, D. C. 


£ 
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/s/ Louis F. Oberdorfer 
Louis F. Oberdorfer 
1625 Eye Street,,N. W. 
Washington, D. C. 


/s/ Carl R. Burns — 
Carl R. Burns = 
1625 Eye Street, 'N. W. 
Washington, D. C. 
Attorneys for Appellants 
Copies: : 
J. E. Bindeman, Wyatt Bldg. 
Leonard W. Burka " " 


Robert Wise, Corporation Counsel 
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MAC ARTHUR LIQUORS, INC., ET AL., 
Appellants, 
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PALISADES CITIZENS ASSOCIATION, 
INC., ET AL., 


Net Ned Need Ne Se See ee” 


Appellees. 


PALISADES CITIZENS ASSOCIATION, 
INC., ET AL., 
Appellants, 
Vv Nos. 14, 697 and 14, 703 


FRANK E. WEAKLY, ET AL., 
Appellees. 
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APPEALS FROM THE UNITED STATES 
DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


J. E. BINDEMAN 

436 Wyatt Building 
Washington, D. C. 

F. JOSEPH DONOHUE 
503 D Street, N. W. 
Washington, D. C. 
LEONARD W. BURKA 
436 Wyatt Building 
Washington, D. C. 


Attorneys for MacArthur Liquors, Inc. 








QUESTIONS PRESENTED : 
1. Is there standing to sue in the District Court to invalidate a liquor 
license granted by the ABC Board on the part of persons : 
a) who have a right to have their wishes considered by the Board 
under § 14(a)(5) of the Alcoholic Beverage Control Act and 
whose wishes have in fact been considered by the Board; 
b) who have a right to be heard by the Board under § 14(b) of the 
Act and who in fact have been heard; and : 
c) who have a right to have the license denied by the Board if they 
are a majority as defined in § 14(c) of the Act, but. who are in 
fact not such a majority? | 
2. Is a person who has been heard before the Board i in opposition to 
the grant of a license to a corporation, but who, despite notice, has not 
protested the issuance to that licensee of a license for a second year, and who 
has sat back while new stockholders have purchased the stock of the corpora- 
tion, barred by laches from thereafter suing to invalidate the e original appli- 
cation? | 
3. After the issuance of a second-year license, is i controversy 
over the original license moot? : 
4. Is the Board required by statute to prescribe sulee and, if so, 
are those prescribed by the Board so inadequate and were they so unavail- 
able to protestants as to prejudice their right to a hearing and to ate 
reversal of the Board's grant? | 
5. Was the Board's determination of appropriateness under § 14(a)(5) 
of the Act of the premises sought to be licensed supported by substantial 
evidence? 3 
6. Was the Board's determination that the owners of a majority of 
the real property within a radius of 600 feet of the premises did not object 
to the issuance of the license supported by substantial evidence ? 


(ii) 


7. Assuming that the operation of a liquor store in the MacArthur 
Boulevard community depresses the value of real estate in the community, 
can moving an established store from a predominantly residential part 
of the community to a wholly commercial shopping center so injure the 
property owners of the community as to justify a preliminary injunction, 
in circumstances where such an injunction undeniably injures the licensee? 
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The Suits Involved In These Appeals 
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A. The Suit Was Barred By Laches 
B. The Suit Was Moot ..... 


The Judgment Of Dismissal Which Is Appealed 
From In No. 14,703 Should Be Affirmed Ever : 
Assuming That The Plaintiff Had Standing To Suc. . 


A. The Question Of Rules And Regulations 


1. There Is No Requirement Of Rules 
And Regulations 


The Board In Fact Prescribed Rules. . .. 
The Rules Were Available To Plaintiffs . 


Plaintiffs Were Not Prejudiced By Unaware- 
ness of Rules ... 


Assuming That Rules and Regulations Are 
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Board, Those Prescribed In 1938 Were Not 


B. The Question Of "The Wishes Of The 
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Counter~Statement of the Case 


The defendants below, MacArthur Liquors, Inc., and the members 
of the Alcoholic Beverage Control Board (her einafter "ABC Board" or "Board"), 
are appellants in Nos. 14,645 and 14,786, respectively, of these consolidated 
appeals and are appellees in Nos. 14,697 and 14,703; and, conversely, the 
plaintiffs below are appellees in Nos. 14,645 and 14,786 and appellants in 
Nos. 14,697 and 14,703. For the sake of clarity, therefore, we shall refer 
to the parties to these appeals as plaintiffs and defendants as they appeared 
below. 3 





From the repeal of prohibition until October 1957, an organized group 
of residents and property owners in the vicinity of MacArthur Boulevard 
succeeded, by the energy of their activities before the ABC Board, in keep- 
ing liquor stores off MacArthur Boulevard. For over twenty years, these 
activities have been directed by the plaintiff Palisades Citizens Association 
(hereinafter *Palisades”). See plaintiffs’ brief herein at p. 24. 

On September 13, 1957, MacArthur Liquors, Inc., applied for a 
license to operate a liquor store at 5136 MacArthur Boulevard. As usual, 
Palisades organized a protest. As required by § 14(b) of the Alcoholic 
Beverage Control Act (hereinafter "the Act"), D. C. CODE § 25-115(b), 
the ABC Board set the matter for hearing. After hearing, on October 29, 
1957, the ABC Board granted the license. J.A. 5, 14-16. Thereafter, until 
April 26, 1958, Palisades and its cohorts did absolutely nothing, either be- 
fore the ABC Board or in court. J.A. 27. 

In the interim, the licensee filed its application for the license year 
beginning February 1, 1958, for, under § 13 of the Act, D. C. CODE § 25-114, 
the license issued in October 1957 would expire on January 31, 1958. This 
application was protested by one lady, but not by Palisades or by any of the 
other plaintiffs. The Board set the application for hearing on December 11, 
1957. At the hearing, only the lone protestant objected, her objection being 
based on the fact that she had once found some empty beer cans and liquor 
bottles in front of her home. These plaintiffs remained unheard from. On 
December 12, 1957, the Board issued its findings and conclusions overriding 
the protest and the 1958 license was granted. J.A. 23-24, 29. Still these 
plaintiffs did nothing. J.A. 27. 

Shortly after the issuance of the 1958 license, a 50% stockholder of 
the licensee corporation died. On March 4, 1958, the other 50% stockholder 
and the executor of the estate of the deceased stockholder entered into a 
contract with Mr. and Mrs. Aaron Bassin for the sale to the latter as tenants 
by the entirety of all the stock of the corporation, conditioned upon approval 





by the ABC Board of the purchasers as officers and directors of the corpora~ 
tion. J.A. 27. On March 11, 1958, an application was made for the Board's 
approval of the Bassins and their accountant as officers and directors of the 
corporation and on March 14, 1958, such approval was obtained. J.A. 24. 
Approval of the sale of the interest of the deceased stockholder was sought 
from the District Court and was granted by order of that court on March 

13, 1958. J.A. 25-26. On March 19, 1958, the Bassins having been ad- 
vised by counsel that no challenge of the 1957 license was pending and that 
the 1958 license had issued virtually without protest, settlement was made 
under the contract and the Bassins entered into possession of the business. 
The price they paid for the stock was $78,200.31. J.A. 24-28. The de- 
fendant corporation, under the Bassins' control, immediately applied to 

the Board for a transfer of its license from th existing location to a store 
in a shopping center three blocks away. J.A. 45. : 

Not until then did the plaintiffs bestir themselves. First they pro- 
tested the transfer to the new site (J.A. 79-82) and then, on April 26, 1958, 
Palisades brought suit in the District Court (Civil Action No. 1086-58) to 
invalidate the corporation's original license of October 29, a for the exist- 
ing site. J.A. 3. : 

Civil Action No. 1086-58 was dismissed by order of Judge Curran 
dated June 19, 1958. J.A. 37-38. That dismissal is the a ie of the appeal 
in No. 14,697. 

The protest of the transfer application was originally set for hearing 
on May 5, 1958. The hearing began on that date and was continued to July 
15, 1958. J.A. 84-99. After hearing, the license was granted on August 
5, 1958. J. A. 167-68. The next day, August 6, the plaintiffs filed Civil 
Action No. 2032-58 in the District Court. J.A. 40. Judge Youngdahl, on 


August 6, 1958, issued a temporary restraining order (J.A. 67) and, on 


August 22, a preliminary injunction suspending the effectuation of the 
transfer license until final determination of the action. J.A. 311-12. The 
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preliminary injunction thus granted is the subject of the appeals in Nos. 
14,645 and 14,786. Thereafter, on October 1, 1958, Judge Curran, on 
cross-motions for summary judgment, dismissed Civil Action No. 2032- 
58 and dissolved the preliminary injunction. J.A. 321. The latter judg- 
ment is the subject of the appeal in No. 14,703. 

If the plaintiffs have their way in both suits, MacArthur Liquors 
will have no license at all and the Bassins' investment of over $78,000 
will have been substantially wiped out. 


Statute and Regulation Involved 
The statute involved herein is the District of Columbia Alcoholic 


Beverage Control Act of 1934, as amended, D. C. CODE, chapter 25, 
specifically sections 13 and 14 of the Act, D. C. CODE § 25-114, 115. 

Subsections (a) and (b) of $14 are adequately stated in plaintiffs’ 
brief. That brief, however, omits significant language of subsection (c) of 
$14. The latter subsection, therefore, and § 13 of the Act are printed in 
the appendix to this brief. 

Also printed in the appendix is § 27(b) of the Alcoholic Beverage Con- 
trol Regulations promulgated by the Commissioners of the District of 
Columbia on May 27, 1943. 


Summary of Argument 
The dismissals of both of the suits involved in these appeals were 


based upon Judge Curran's determinations that the respective plaintiffs 
lacked standing to sue. We submit that those determinations were correct 
and, in that connection, in addition to the arguments we shall make herein- 
after, we subscribe to those advanced in the brief of the Corporation Counsel 
filed on behalf of the defendant members of the ABC Board. 

We urge further that, even if it be assumed that some or all of the 
plaintiffs have standing to sue, the Court, following its course in Clark v. 





Payne, U.S. App. D.C. 257 F. 2d 655 (1958), should affirm 
the dismissals on the ground that both suits are without merit. 


No. 14,697 
The arguments hereinafter addressed to the merits of the suit in- 


volved in No. 14,703, apply for the most part, to No. 14,697 as well. We 
think, however, that those arguments need not be reached in the latter 
appeal because, in addition to lack of standing, there are two other pro- 
cedural grounds, urged but not reached below, requiring dismissal of the 
suit. Those grounds are that: 

(1) Palisades was barred by laches from maintaining! die suit, because 
it waited from October 29, 1957, when the license was issued, until April 26, 
1958, before bringing suit, meanwhile allowing a renewal license to issue 
without a sign of protest and allowing the Bassins to purchase the stock of 
the licensee corporation to their serious detriment if the Heanse, the princi- 
pal corporate asset, should be vitiated. 

(2) The suit was moot because not filed until some three months after 
the expiration of the license complained of. 


No. 14,703 

This appeal involves the license granted to MacArthur icuoes 
authorizing the transfer from 5136 MacArthur Boulevard to 4881 on the 
same street. 

Even if the plaintiffs had standing to challenge in the District Court 
the propriety of the issuance of that license, the judgment dismissing their 
suit should be affirmed because the record demonstrates that the issuance 
of the license was a proper exercise of the ABC Board's discretion. 

None of the allegations of impropriety in the Board's procedure are 
borne out by the record. Taking them seriatim, we shall show: 

As to the question of "rules and regulations" 

1. The statute does not require the formal promulgation of rules and 

regulations by the Board. 





2. In any case the Board did promulgate procedural rules and regula- 
tions. 

3. Those rules and regulations were in fact available to plaintiffs’ 
counsel, but he declined to avail himself of them. 

4. The substance of those rules and regulations was orally announced 
by the chairman of the Board at the hearing of October 7, 1957, on the origi- 
nal application of MacArthur Liquors, plaintiffs’ counsel being then present. 

5. Even if plaintiffs’ counsel nevertheless remained ignorant of 
the rules and regulations, plaintiffs were not prejudiced thereby, for the 
record shows that the hearing was conducted in full compliance with those 
rules and regulations and that there is no advantage afforded by those rules 
and regulations which plaintiffs did not in fact enjoy. 

6. If rules and regulations are required by the statute, those promul- 
gated by the Board are not legally inadequate. 

As to the question of the "wishes of the neighborhood" 

1. The ABC Board's conclusion that the site of the store "is appro~ 
priate for the license desired" is supported by proper and adequate findings, 
even assuming that a majority of the persons resident or owning property 
in the neighborhood objected. 

2. The legislative scheme is that evidence as to the wishes of the 
neighborhood be adduced by the protestants against a license, not by the appli- 
cant. Plaintiffs produced before the Board the signatures of some 400 per- 
sons objecting to the license, but made no showing of any kind as to what per- 
centage of the population of the neighborhood those 400 persons constituted. 
Since plaintiffs offered no evidence as to neighborhood population and since 
an administrative finding should not be interfered with by the Court unless 
it appears that it was made in arbitrary disregard of evidence, the Board's 
finding that the objectors did not constitute a majority must stand. Even 
now the plaintiffs do not claim that the "neighborhood," as delineated by 
the Board, was too extensive. They claim only that it could have been and 





that the method by which it was delineated was improper in that they were 
given no opportunity to check it on the record. Their claim must be rejected 
because they knew in advance that it was the Board's practice to make a 
post-hearing estimate of neighborhood population, and, despite this knowledge, 
they failed to introduce any evidence as to what the neighborhood was, 
leaving the Board no alternative but to rely completely on its own procedure. 
As to the question of the 600-foot radius 2 
1. The ABC Board's finding that the owners of a majority of the real 
property in the 600-foot radius did not raise objection to the issuance of the 
license as provided by § 14(c) of the Act, D. C. CODE § 25-115(c), was sup- 
ported by substantial evidence and may not be upset by the Court. 
2. That a different finding might be required, if __ 
a) tentants were counted as owners, or 
b) the Board counted as objectors persons signing on forms 
other than that prescribed, or 
c) the Board counted as objectors the owners of commer cially- 
zoned but residentially-used property : 
is irrelevant, because § 14(c) specifically applies only to “owners” and 
only those owners who object "on a form to be prescribed by the Commis- 
sioners"; and it specifically provides that owners of commer cially-zoned 
property “shall be taken as consenting. . . ." 
3. The plaintiffs’ assertion that the Board ruled certain objectors 
out of the § 14(c) count for purely formal divergences of their signatures 
from the form in which their names appeared on the Assessor's list is not 
supported by the record. ; 
As to the alleged violation of Regulation 27 
1. The application by MacArthur Liquors for a license to transfer 
to 4881 MacArthur Boulevard, a few months after Aaron Bassin had with- 
drawn a personal application for a license for those premises, is nota 


“second application by the same applicant for a license" which, under 
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§$ 27(b) af the ABC Regulations issued by the Commissioners, should have 
been rejected. 

2. Moreover, under § 27(b) of the Regulations, the Board has discre- 
tion to permit filing of a new application by the same person upon a proper 
motion presenting new evidence. In‘this case such a motion was made and 
granted. The Board's exercise of discretion in this respect was supported 
by substantial evidence and should not be interfered with by the Court. 


No. 14,645 


The preliminary injunction issued by Judge Youngdahl on August 22, 
1958 (J.A. 311 -12), pending final determination of the validity of the License 
to operate at 4881 MacArthur Boulevard, is inequitable. It inflicts upon 
MacArthur Liquors severe and irreparable losses, while the plaintiffs, if 
they suffer any injury at all from the operation of a liquor store on Mac- 
Arthur Boulevard, are hurt no worse by a store at the new site than by 
keeping it at the original site three blocks away. 


ARGUMENT 


L The Plaintiffs Had No Standing to Maintain the Suits 
Involved in these Appeals. 


Defendant MacArthur Liquors subscribes to the arguments made as 
to the standing question in the brief of the Corporation Counsel filed on be- 
half of the defendant members of the ABC Board. It submits, in addition, 
the arguments which follow. 

In a suit in a federal court by a citizen against a government officer, 
complaining of unlawful action, there is no justiciable "controversy" within 
the meaning of Article Il of the Constitution, unless the plaintiff shows that 
the action complained of invades "a private substantive legally protected 
interest of the plaintiff citizen; such invaded interest must be either of a 
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‘recognized’ character, at ‘common law’ or a substantive private legally 
protected interest created by statute.” Associated Industries v. Ickes, 137 
F. 2d 694, 700 (2d Cir. 1943). The showing the citizen must make, for the 
court to have jurisdiction, is that, "if the defendant were a private person 
having no Official status, the particular defendant's conduct » « . would give 
rise to a cause of action against him by that particular citizen . . . ." Ibid. 
For an example of such a showing see Friend v. Lee, 95 U.S. App. D. C. 224, 
221 F. 2d 96 (1955), where the action complained of was that the defendant 
was preventing the plaintiff from using a public facility open to all citizens. 
A showing of financial loss resulting from the action complained of is in- 
sufficient for jurisdictional purposes, “for such a loss, absent any such in- 
vasion of the plaintiff's private substantive legally protected interest, is 
damnum absque injuria." Associated Industries v. Ickes, supra, at 700-01. 

Plaintiffs confuse this rule with the “private attorney general" rule 
embodied in such cases as Federal Communications Comm'n v. Sanders 
Bros. Radio Station, 309 U. S. 470 (1940). They argue at page 21 of their 
brief that they have been given "an interest in the administration of the law 
as such. They are commissioned by Congress as private Attorneys General 
to curb the Board." The fallacy of their argument is that the statute in this 
case, unlike those involved in Sanders, Associated Industries, and the other 
“private attorney general" cases, makes no provision for judicial review of 
administrative action at the instance of a “person aggrieved." This statute 
gives any remonstrant a right to be heard in the Board's proceedings, but, 
far from providing for judicial review at the instance of a "person aggrieved," 
provides, in §6, D. C. CODE § 25-106, that "the right, power and jurisdiction 
to issue .. . licenses under this Act shall be vested solely in the Board, 
and the action of the Board on any question of fact shall be final and con- 
clusive ....” 


The absence of a "person aggrieved" provision is what distinguishes 
this statute from such statutes as the Federal Communications Act, 47 U.S.C. 
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§ 402(b)(6), and the Natural Gas Act, 15 U.S.C. § 717r(b). The significance 

of such a provision was noted by this Court in National Coal Ass'n v. Fed- 
eral Power Comm'n, 89 U.S. App. D. C. 135, 137, 191 F. 2d 462, 465 (1951), 
where, quoting with approval Judge Frank's language in Associated Industries, 
it said: 


Although one threatened with financial loss through 
increased competition ... cannot, solely on that 
account, make the proper showing to maintain a suit 
against the official, absent such a statute, yet the 
“person aggrieved" statute gives the needed authority 
to do so to one who comes within that description. 


As Judge Frank said in Associated Industries, 134 F. 2d at 702, "if this Act 
[the Bituminous Coal Act of 1937, 15 U. S. C. $ 828 et seq. ] made no pro- 
visions for review in a Court of Appeals andif ... petitioner had brought 
a suit in a district court, setting forth the allegations now contained in its 
petition, and seeking an injunction or declaratory judgment, ... dismissal 
of the suit would have been necessary." 

Similarly, here, dismissal of the suits was necessary, for this statute 
contains no “person aggrieved" provisions making the plaintiffs private 
attorneys general to vindicate the public interest involved in alleged viola- 
tions of the statute by the Board, and the plaintiffs cannot showan invasion 
of any private, legally protected substantive interest of theirs. 

There is no private, legally protected, substantive right to bar from 
a neighborhood a business enterprise which complies with zoning require- 
ments and which does not constitute a nuisance. Therefore, apart from this 
statute, plaintiffs would certainly have had no standing to sue. How then 
does the statute give them standing? It provides in § 14(a)(5) that the Board 
shall consider their wishes, in § 14(b) that they shall have a right to be 
heard by the Board, and in § 14(c) that, if the owners of a majority of real 
property within a 600-foot radius object (counting commercially zoned 
property as consenting), the Board must deny the license. But it does not 
say that any of them may bring suit to challenge the Board's determination 
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that the location is appropriate, even considering the wishes of the neighbor- 
hood, and that the owners of a majority of the real property within 600 feet 
have not objected. Indeed it says the Board's action on any question of fact 
shall be final and conclusive. What the plaintiffs' argument comes to is 

that the statute, by requiring the wishes of the members of a group to be 
considered ($ 14(a)(5)) or in making them dispositive under certain conditions 
(§ 14(c)), automatically entitles those persons to carry the Board's actions 
to court. That position was adopted by Judge Youngdahl as well in granting 
the preliminary injunction which is the subject of appeal in Nos. 14,645 and 
14,786. He concluded that if the right of the owners of a majority of the 
property within the 600-foot radius to prevent issuance of a license “is to 

be protected, the statute must contemplate appeal to the courts should the 
Board arbitrarily ignore their protests.” J.A. 303. (Emphasis supplied). 
This is a non sequitur, for the law is not without examples of a group being 
given a role in administrative proceedings and, indeed, a right to determine 
the outcome by majority wish, and, yet, having no standing to contest an 
administrative decision by court action. See Switchmen's Union v. National 
Mediation Board, 320 U. S. 297 (1943). The plaintiffs’ position and that taken 
by Judge Youngdahl ignore the possibility that Congress may have intended 
the Board's determination to be conclusive so far as concerns the rights of 
remonstrants against a license application. We think the si must be so 
construed. 

The plaintiffs argue at pp. 18-20 of their brief that the summary judg- 
ment dismissing their complaint was based upon a finding that the issuance 
of the license caused no impairment of the value of their real estate. This 
finding, they say, violated Rule 56(c), F. R. Civ. P., because it resolved a 
dispute as to an allegedly material issue. We submit that the plaintiffs 
have misconceived the District Court's order. 

In the first place, the District Court, in its oral ruling oe the 
formal written order, made it clear that the reason for dismissing the 
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complaint was that the plaintiffs had failed to show "a particular right of their 
own as distinguished from the public's interest in the administration of the 
law.” J. A. 320A-320B. This decision clearly comported with the Associated 
Industries rule that the right to sue depends on a showing of invasion of a 
“private substantive legally protected interest." The District Court went on 
to say that, even if the plaintiffs showed that they had such an interest, an 
injunction would not issue where the injury to that interest was merely specu- 
lative. J.A. 320B. It is perfectly clear, however, that, since the plaintiffs 
had failed to show the requisite interest, the most direct and unspeculative 
showing of injury would.be merely damnum absque injuria. 

In reducing his decision to writing, Judge Curran again made it clear 
that he was basing his holding on absence of the requisite interest, so that 
what he had to say about the speculative nature of the alleged injury was 
only a secondary conclusion, unnecessary to his holding. In the first of his 
two conclusions of law, Judge Curran stated: 


That the several plaintiffs have no standing 
in Court because they have neither alleged nor 
shown any facts showing an injury or threat to a 


pieriae wiget Of theirs a8 cietmgashed from_ 
the c's interest in the nistration of law. 
[J.A. (Emphasis added.) st—‘s™SOSOC~™S 
He then went on to say in his second conclusion that, even if the plaintiffs 
had the requisite interest, the injury they alleged was too speculative. Ibid. 
In the face of the holding that plaintiffs lacked the requisite interest, 
any issue as to injury could not be a material issue. Whether Judge Curran 
resolved the injury issue, as plaintiffs say he did, or merely found that there 
there was no genuine issue as to injury is a question this Court need not 
reach, for even if the issue existed, since it was not material, it could not 


foreclose entry of summary judgment. 

In any event, we think it is no more necessary to decide the standing 
question in this case than it was in Clark v. Payne, _—_—SOW'U.: S. App. D.C... 
___, 257 F. 2d 655 (1958), for here, as there, the parties have requested 
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the Court to pass on the merits as well as on standing and a review of the 
record before the Court shows that the action of Judge Curran i in dismissing 
the complaints should not be disturbed. 


II. Special Reasons, in Addition to Those Applicable 
to No. R i ance in No. 4: ’ 


The arguments advanced in Point II, infra, in connection with the 
merits of No. 14,703 apply, for the most part to No. 14,697 also. But the 
merits need not be reached in No. 14,697, because either of two different 
procedural defects, urged but not reached below, er affirmance of the 
dismissal of the suit. 


A. The Suit Was Barred by Laches. 


The suit involved in No. 14,647 seeks invalidation of the original 
license issued to MacArthur Liquors on October 29, 1957 for the premises 
at 5136 MacArthur Boulevard. The suit was not filed until april 26, 1958. 

In the interim the following events occurred: : 

1. The licensee applied for a license for the year beginning February 
1, 1958, since under § 13 of the Act, D. C. CODE § 25-114, the license 
issued on October 29, 1957 would expire on January 31, 1958. Palisades 
filed no protest against the issuance of the new license and did not appear 
at the hearing thereon on December 11, 1957. The license was granted. 

2. Mr. and Mrs. Aaron Bassin, being advised that Palisades had not 
brought suit to invalidate the 1957 license and had not even protested the 
1958 license, contracted on March 4, 1958 to purchase the _ of the 
licensee corporation for $78,200.31. 7 

3. Approval of the Bassins as successor officers and directors of the 
licensee corporation was sought and obtained from the ABC Board. 

4. An application for approval of the transaction was made to the 
District Court sitting in probate, because the owner of half of the stock had 
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recently died. An order of approval was entered on March 13, 1958 by Judge 
Keech. 

5. On March 19, 1958, settlement was made under the contract and 
the Bassins entered into possession of the business. 

While all of the foregoing events were transpiring, nothing was heard 
from Palisades. Not until more than a month after the Bassins had made 
their substantial investment in the liquor store, did Palisades undertake to 
assert its alleged legal right to invalidate the license, the principal asset 
of the business, without which the investment would become relatively 
worthless. 

The equitable principles of laches barred plaintiffs’ suit. Russell v. 
Todd, 309 U. S. 280, 287 (1940); Mt. Vernon Savings Bank v. Wardman, 84 
U. S. App. D. C. 343, 173 F. 2d 648 (1949). We submit this is too clear to 
require any substantial argument. 

There can be no question that plaintiff was aware, during its period 
of quiescence, that the Bassins were buying the stock of the licensee corpora- 
tion. Palisades, through the years, appears to have been as familiar as 
the ABC Board itself with all matters relating to liquor stores on Mac- 
Arthur Boulevard. The events described above, moreover, were, for the 
most part, of public record. See Mt. Vernon Savings Bank v. Wardman, 
supra. 

Indeed, Palisades did not claim below, in reply to MacArthur Liquors’ 
laches contention, that it was unaware that the Bassins were placing them- 
selves in jeopardy. The position it took was rather that laches applies 
only where the plaintiff's unexcused delay prejudices "the defendant" and 


they relied on the fact that the Bassiris were not defendants in their suit2/ 


1/ Plaintiff's Memorandum of Points and Authorities In Opposition to 
Motion of Defendant MacArthur Liquors, Inc., For Summary Judgment, 
Civil Action No. 1086-58, pp. 12-13. 


Rhea. 
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What plaintiff disregards is that laches is controlled by equitable considera- 
tions. Halstead v. Grinnan, 152 U. S. 412, 417 (1894); Mt. Vernon Savings 
Bank v. Wardman, 84 U. S. App. D. C. at 344, 173 F. 2d at 649. Plaintiff is 
not free to plot a course which, though it may have no harmful effect on the 
corporation which is the technical defendant, must seriously harm the stock- 
holders of the corporation. Laches applies not only where the plaintiff's 
delay has injured a defendant, but also where it has injured "others adversely 
interested.” 30 C.J.S. Equity, $116, p. 534. The doctrine applies as a bar 
where third parties have acquired rights which would be injuriously affected 
by the relief sought. Henry v. United States, 46 F. 2d 640 (3d Cir. 1931); 
Landell v. Northern Pacific Ry. Co., 122 F. Supp. 253 (D.D.C. 1954), affirmed, 
96 U. S. App. D. C. 24, 223 F. 2d 316 (1955), cert. denied, 350 U. S. 844 (1955). 
The record shows here that if the Bassins had had any reason to anticipate 
plaintiff's law suit, they would not have bought the stock of the licensee 
corporation. J.A. 28. Thus the delay in bringing suit from October 29, 1957 
to April 26, 1958, allowing the Bassins to consummate the purchase of the 
stock on March 19, 1958, constituted laches which bars plaintiff's suit. 
Plaintiff also argued below that the Bassins should have known, from 
the vigor of plaintiff's remonstrance at the hearing on rv October 29, 1957 
license, that plaintiff was not going to give up the fight.” This argument 
disregards the fact that, between the date of issuance of the 1957 license 
and the date of the Bassins'’ purchase of the stock of the licensee, the licensee 
had filed a new application for the 1958 license year, which new application 
went through without a word or sign of remonstrance by the plaintiff. The 
Bassins therefore had every justification to rely upon plaintiff" S apparent 
abandonment af the fight and, indeed, they did rely upon it. J.A. 27-28. 


2/ Supra note 1, at 13. 
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B. The Suit Was Moot. 


Section 13 of the Act, D. C. CODE § 25-114 provides: 


Every annual license shall date from the ist day of 
February in each year and expire on the 31st day of January 
next after its issuance, except as hereinafter provided. Li- 
censes issued at any time after the beginning of the license 
year shall date from the first day of the month in which the 
license was issued and end on the last day of the license year 
above described . . . . | Emphasis supplied. ] 


The license issued to MacArthur Liquors on October 29, 1957 there- 
fore expired on January 31, 1958. This suit, testing the validity of that 
license was filed about three months after the license had expired. The suit 
was therefore moot and the dismissal thereof must therefore be affirmed, 
on that ground if on no other. Spreckels Sugar Co. v. Wickard, 75 U. S. App. 
D.C. 44, 181 F. 2d 12 (1941); Glass v. Ickes, 71 App. D. C. 60, 107 F. 2d 
259 (1939). 

Below plaintiff argued that its suit was not moot because, though the 
1957 license had expired before suit, it remained challengeable as the "foun- 
dation" of the 1958 license which was in existence when the suit was filed. 3/ 
Its argument was that the 1958 license was a mere "renewal" of the 1957 
license, a kind of automatic extension of the original license; and that if 
mootness prevents testing an original license, an invalid license is (in some 
mysterious fashion) made safe against challenge once it is renewed.’ 

The error of plaintiff's conception became evident in its opposition 
below to the motion to dismiss filed by the members of the ABC Board. It 
asserted, in that opposition, that the 1958 license was granted by ex parte 
procedure and without any hearing! This assertion is simply wrong. The 
procedure was not ex parte; there was full notice and hearing as required 


37 Supra note 1, at 10-12. 
4/ bid, 


5/ Plaintiff's Memorandum In Opposition To The Motion Of Defendant No. 
I bDismiss The Complaint, Civil Action No. 1086-58, pp. 3-4. 
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by § 14(b) of the Act, D. C. CODE §25-115(b). J.A. 23-24, 29. Of course, 
plaintiff was not heard by the Board, but only because it chose not to appear. 
J. A. 24. | 
Minkoff v. Payne, 93 U. S. App. D. C. 123, 210 F. 2d se (1953), the 
very case relied on by plaintiff, shows the fallacy of plaintiff's argument. 
As the Court there pointed out, "the same qualifications required for an 
original license remain for Board consideration as recurring applications 
for renewals or new licenses are made." 93 U.S. App. D. C. at 127, 210 
F. 2d at 693. Thus, a license for a new year is not automatically granted, 
but only after consideration anew of the applicable facts and law.©/ There 
is no significant distinction between an original and a second-year license 
so far as notice and hearing are concerned./ If the Board's procedures 
were illegal in the grant of an original, expired license, they were just as 
illegal in connection with the grant of a "renewal" license. The mootness 
doctrine does not, as plaintiff contends, make the alleged illegalities un- 
challengeable; it simply requires the plaintiff to aaa: the existing 
license rather than the expired one. 

Of course, the reason the plaintiff did not sue to invalidate the 1958 
license, rather than the 1957 license, is that it had not opposed the 1958 
license in the proceeding before the Board. Whether its failure to remonstrate 


6/ The only issue foreclosed at a hearing on a second-year Linticdtion is 
whether or not the owners of a majority of the real property within a 600-- 
foot radius object to the issuance of the license. See 14(c) of the Act, D. C. 
CODE §25-115(c). But the foreclosure of that issue at the hearing of the 
second-year application here would have been immaterial, because the issue 
had not been presented in the hearing on the original application either. See 
Transcript of Hearing of July 15, 1958, on Application No. 211, p. 9. 


'/ The one distinction is that, in the case of a new license, the statute re- 
quires advertising of the notice of application in a newspaper in addition to 
posting it on the premises, while for a second-year license posting alone is 
required. D. C. CODE § 25-115(b). 


' 
| 
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against the 1958 license in the Board proceeding represented an abandonment 
of its struggle against the liquor store or merely neglect does not matter. In 
either event, it cannot disregard the mootness doctrine in an attempt to 
resuscitate an old conflict. 


III. The Judgment of Dismissal Which Is Appealed 
From in No. 0 Be med Even 


P S Had Stan To . 


This appeal is from a judgment dismissing a suit in which Palisades 
and three individuals sought to invalidate the license issued to MacArthur 
Liquors on August 5, 1958, authorizing a transfer of its business from 5136 
to 4881 MacArthur Boulevard. J. A. 168. 

The judgment should be affirmed because there is no merit in any of 
the grounds upon which the plaintiffs, in their brief herein, predicate their 
attack on the validity of the license. Clark v. Payne, U.S. App. D. C. 

, 257 F. 2d 655(1958). 


A. The Question of Rules and Regulations 
The plaintiffs argue that the proceeding leading to the issuance of th 


license was null and void because (1) the statute requires the Board to have 
issued rules and regulations to govern the proceedings and (2) the ABC 
Board (a) did not promulgate such rules and regulations, or (b) if it did, 

did not make them available to the plaintiffs, or (c) if it did promulgate rules 
and regulations dnd make them available to the plaintiffs, it failed to promul- 
gate adequate rules and regulations. This argument, we shall show, is 
wrong on all counts. 


1. There Is No Requirement of Rules and Regulations. 
What the plaintiffs read as a requirement that the ABC Board issue 


rules and regulations is the provision of § 14(b) of the Act, D. C. CODE 
$ 25-115(b), that "no final action shall be taken by the Board until the re~ 
monstrant shall have had an opportunity to be heard, under rules and 
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regulations prescribed by said Board.” Plaintiffs’ reading misconstrues 
the statute. 7 

The quoted language does not require the Board to prescribe rules and 
regulations. It merely authorizes the Board to do so. Proceedings before 
the ABC Board are necessarily extremely informal. The substance of the 
usual case is the propriety of licensing a retail store. Anyone who wants 
to may come in and speak his piece. To impose judicial trappings ona 
case involving a comparatively small property value but a fantastically 
large number of persons having a right to be heard is obviously an absurdity 
which Congress could not have intended. All that Congress required was tha 
effective notice be given to all interested persons and that they have an 
opportunity to be heard. 

The provision for prescribing rules and ee must sensibly be 
construed as a grant of authority to the Board to circumscribe the hearing 
afforded to the potential hordes of remonstrants, so long, of course, as 
due process requirements are met. For example, the Board could impose 
reasonable time limits or prescribe the order of witnesses or the manner 
of presentation of evidence. Or, if it chose, it could exclude hearsay. But 
if the Board were able to cope with its proceedings without circumscribing 
the hearing, it was left free to do so. Indeed, for the first few years of its 
operation, the Board did conduct its proceedings without rules of any kind. 

2. The Board In Fact Prescribed Rules. | 

The record shows that the ABC Board, by formal resolution on October 
15, 1938, prescribed a set of "Rules of Procedure." J.A. 161.-67. These 
rules, which are very short and simple, relate to such things as the filing 
and processing of applications, the giving of notice of hear ings, the order of 
argument at hearings, and the grant of rehearings or continuances. Whether, 
as some people think, additional rules would be desirable is a matter of ad- 
ministrative discretion. It certainly cannot be said, however, that the existing 
rules are so defective as to vitiate proceedings conducted thereunder. 
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3. The Rules Were Available to Plaintiffs. 

The Rules of Procedure promulgated by the Board in 1938 were not 
printed in the District of Columbia Register because that publication did not 
come into existence until many years later. J.A. 255. Though it is true that 
the rules were not printed for wide dissemination, there were mimeographed 
copies available upon request from members of the Board. J.A. 194, 196. 
Moreover, though the Board did not inform plaintiffs’ counsel that there 
were rules, when he moved for a continuance upon the ground that there were 
no such rules, the record shows that counsel far the applicant at the time 
stated: 


Counsel's third motion is to continue the hearing 
until such time as the rules and regulations are 
prescribed. Well, we already have rules which 
this Board has issued. Perhaps some of us would 
like to see more elaborate rules, but counsel is 
not operating in the dark. [J.A. 222. ] 


The record further shows that, while making this statement, applicant's 
counsel was holding a copy of the rules in his hand and tendered them to 
counsel for the plaintiffs, but that the latter did not indicate a desire to — 
look at it. J.A. 197, 222. The record also shows that copies of the Rules 
of Procedure were distributed among members of a committee of the Dis- 
trict of Columbia Bar Association which was considering recommending 
revision thereof. J.A. 194-96. It also shows that the rules are specifically 
referred to in at least one case of public record. Pat's Liquor Store v. 
Weakly, Civil Action No. 1162-58; J.A. 222-23. 

Furthermore, even if plaintiffs’ counsel managed to keep himself un- 
conscious of the existence of the written Rules of Procedure, he cannot pos- 
sibly claim to have been unaware of their substance. At the very beginning 
of the hearing on the 1957 application for the original license for 5136 Mac- 
Arthur Boulevard, the then chairman of the ABC Board gave an oral resume 
of the rules for the benefit of all persons present, including plaintiffs’ scans 


8/ Transcript of Hearing of October 7, 1957, on Application No. 211, pp. 1-4. 
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4. Plaintiffs Were Not Prejudiced by Unawareness of Rules. 


We have shown in the foregoing that it is hardly credible that plaintiffs 
were unaware of the Rules of Procedure. But even if they were, it does not 


follow that their ignorance harmed them in any way. The Chairman of the 
ABC Board testified below that the rules were in fact adhered to by the 
Board in its day-to-day procedures. J.A. 221. Anda perusal of the tran- 
script of the hearing on the license application here involved will show that 
the hearing was conducted in full compliance with the rules and that there 
is no advantage afforded by the rules which plaintiffs did not in fact enjoy. 


The asserted inadequacies of the Board's rules are of two kinds: 

a) An alleged substantive inadequacy in that there is no definition of 
the term "neighborhood" as used in § 14(a) of the Act. | 

b) Alleged procedural inadequacies in that the rules prescribe no way 
of determining the boundaries and population of the neighborhood and furnish 
no guide as to the forms and procedures to be used in connection with § 14(c) 
of the Act. 

a. Definition of "Neighborhood" 

Section 14(a)(5) of the Act requires the Board, in determining the appro- 
priateness of the premises for which the license is sought, to consider, 
among other things, the wishes of residents or property owners “in the neigh: 
borhood of the premises .. . ." Congress left the word "neighborhood" . 
undefined, presumably because it is not capable of satisfactory formal defi- 
nition. Any attempt at a formal definition would produce a result which might 
be sensible in one case and nonsensical in another. It was obviously intended 
that the determination of the neighborhood was something best left to the dis- 
cretion of the Board in each particular case. That is the interpretation 
always followed by the Board (J.A. 239-40) and, from the earliest days of 
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the statute, by the Corporation Counsel. See answer to petition for mandamus 
and return to rule to show cause filed on January 29, 1935 by then Corpora- 
tion Counsel E. Barrett Prettyman in Ballos v. Alcoholic Beverage Control 
Board, District Court for the District of Columbia, No. 84992 (at Law).— 
Where Congress has provided a general statutory standard, the Board 
need not translate it into a formal specific, detailed rule (even it it were 
possible to do so, which here it is not), but may proceed by a flexible case- 


by-case method. Securities & Exchange Comm'n v. Chenery Corp., 332 
U. S. 194, 202-03 (1947); American Power & Light Co.v. Securities & Ex- 


change Comm'n, 329 U. 8. 90, 106 (1946); American Broadcasting Co. v. 
United States, 110 F. Supp. 374 (S.D. N.Y. 1953), affirmed sub nom., Fed- 
eral Communications Comm'n v. American Broadcasting Co., 347 U. S. 284 
(1954). 
b. The Alleged Procedural Inadequacies. 

With respect to the alleged prejudice to the plaintiffs resulting from 
the Board's failure to prescribe procedure for determining the neighborhood's 
boundaries and population, the record shows that the plaintiffs were not 
prejudiced, because (1) they knew in advance of the hearing what the Board's 
procedure was and (2) they had a perfectly adequate opportunity to make their 

case within that procedure, but failed to avail themselves of it. 

| At the October 7, 1957 hearing on Application No. 211, the Chairman 
of the Board pointed out that by its usual practice, after the hearing is fin- 
ished, the Board visits the premises and "goes up and down the adjacent 
streets to see the neighborhood and then delineates by street names that 
portion, or section, which the Board considers to be the neighborhood under 
the Statute that might be affected by the issuance of the license."2/ Plaintiffs’ 


8a/ The position there taken by the Corporation Counsel was that a Board 
delineation of the "neighborhood" as including the entire Takoma Park area 
was “within the discretion reposed inthem hy law."" A demurrer to the 
answer and return was overruled. 


9/ Supra, note 8, at p. 4. 
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counsel, being then present and hearing this statement, could hardly claim, 


at the 1958 hearing on the license application involved in this appeal, any 
surprise at the Board's practice. 

Plaintiffs were, of course, perfectly free, under the Board's rules, 
to offer evidence as to the proper boundaries of the neighborhood and the 
size of its population, in order to prove that the protestants constituted a 
majority of the residents and property owners. Knowing the Board's 
practice of ascertaining the facts for itself after the hearing, the plaintiffs 
should have offered such evidence if they wished to be ina position to 
challenge the Board's determination. A delineation of neighborhood or 
estimate of population made by the Board against the weight of the evidence 
of record would presumably stand on weak ground. But the Board's delinea : 
tion and estimate in this case cannot be said to be a the weight of 
the plaintiffs’ evidence, because they offered none. 

The record also disposes of plaintiffs’ contention that ae were 
prejudiced by the absence of rules and regulations to guide them through 
the forms, procedures and calculations in connection with § 14(c) of the Act. 

As for the form used for the collection of protest signatures, see dis- 
cussion in Point I(c)(3), infra. | 

As for the procedure, the record shows that, at the October 7, 1957 
hearing at which plaintiffs’ counsel was present, the Chairman of the Board, 
after describing the Board's post-hearing procedure for delineation of the 
neighborhood, said: ! 


At that time, the petitions, the letters aud the 
statements of witnesses are placed in the hands of 
the staff for analysis to determine . . . what the 
wishes of the property owners may be within 600 
feet . . .10/ 


10/ Supra note 9. 
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The necessity for ordering an official Surveyor’s map of the 600-foot radius 
was also made known to plaintiffs’ counsel at the beginning of that hearing 22/ 
Despite this information, at the July 15, 1958 hearing on the license applica- 
tions here involved, counsel professed not to know that he could get such a 
Imap. J.A. 120. He did, however, indicate that he understood the position 

the Board took with respect to § 14(c). J.A. 121. 

Plaintiffs, before the hearing, could have ordered a radius map from 
the Surveyor and a list of property owners within the radius from the Asses- 
sor and then, if they were dissatisfied with any feature of either the map or 
the list which they knew the Board would rely upon, they could have called 
the Surveyor or the Assessor as witnesses for the purpose of exploring the 
basis of either the map or the list. Instead of adducing such official informa- 
tion, the plaintiffs chose to offer at the hearing the calculations of one of the 
members of Palisades purporting to show an eligible area of 735,000 square 
feet within the 600-foot radius, with the owners of 425,000 square feet object- 
ing 12/ J.A. 143. The plaintiffs ultimately did order a radius map and an 
Assessor's list, but not till the hearing was three-fourths over and obviously 
too late for them to have an opportunity to test the map and list against their 
own theories 13/ It was not the Board's rules which deprived them of this 
opportunity, but rather their own neglect to prepare their case. 


11/ Id. at 8. 


12/ Contrast this with the official figures showing a wide discrepancy, 
not only as to the objecting property -- 144,694 square feet, instead of 
425,000, but also as to the property eligible under § 14(c) -- 594,323 
square feet instead of 735,000. J. A. 169. 


a Transcript of Proceedings before ABC Board, July 15, 1958, at pp. 
-65. 
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B. The Question of The Wishes of the Neighborhood" 


1. Section 14(a) Does Not Require Denial of a License 


ich Is Pppose a Majori the Peop e of the 
rh 


To be properly understood, § 14(a) must be read with § 14(c). Section 
14(a) provides that, before granting a license, the Board must satisfy itself 
of a number of conditions, including, inter alia, that the place sought to be 
licensed “is an appropriate one considering the character of the premises, 
its surroundings, and tle wishes of the persons residing or owning property 
in the neighborhood."" Section 14(c) provides, asa limitation of the Board's 
discretion to grant a license, that the place must be deemed inappropriate 
if the owners of a majority of the real property within a 600-foot radius 
(counting all commercially zoned property as consenting) object to the license. 

| ‘The only reasonable reading of these subsections is that the owners of 

a majority of the property within a 600-foot radius have what amounts to a 
veto power over the grant of the license, whereas the majority of the prop- 
erty owners or residents of the "neighborhood" (something larger than the 
600-foot radius) have no such veto power, but only a right to have their 
objections considered by the Board in satisfying itself as to the appropriate- 
ness of the premises. If the owners of a majority of the 600-foot radius prop- 
erty object, then the Board has no discretion to issue the license; but if they 
do not object, then the Board has discretion to grant or deny. In the exer- 
cise of its discretion it is required to consider the wishes of the people in 
the neighborhood -- whether within or outside the 600-foot radius, whether 
property owners or residents, whether the property they own or occupy is 
commercially zoned or residentially zoned. This sia of the statute is 
supported by a number of considerations. 

First. Reading § 14(a) as requiring denial of a jicenke if a majority 
of the people in the "neighborhood" object disregards the different treatment 
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of "neighborhood" and “radius of six hundred feet" in § 14(a) and § 14(c), 
respectively. If Congress had meant to require denial on the protest of a 
neighborhood majority, it would have said in §14(a), as it didin § 14(c), 
that "no place . . . shall be deemed appropriate" if a majority object. In- 
stead, all it said was that the Board shall satisfy itself of the appropriate- 
ness of the place “considering” the wishes of the people in the neighborhood 
as one factor. 

Second. Section 14{c) provides that, in computing a majority of the 
real property in the 600-foot radius, the Board shall count all owners of 
commercially-zoned property as consenting, even if, as a matter of fact they 
do not consent. The obvious policy of this provision is to deny the owners 
of commercially-zoned property the power to control the type of business 
to be carried on within the immediate area. For example, the proprietor 
of 2 store selling soft drinks has no power, as part of a majority, to keep 
out the competition of a store next door to him that will sell beer. It would 
seem to follow a fortiori from such a policy, that he should have no power 
to veto the sale of beer at a store blocks away from his store. Since § 14(a) 
does not, like § 14(c), restrict the vaice of owners of commercially zoned 
property, to say that § 14(a) requires denial of a license on a majority 
protest gives commercial owners five blocks away a veto power that com- 
mercial owners next door do not have. The absurdity of this result shows 
that the construction of § 14(a) as requiring denial on a majority protest 
could not have been intended by Congress. 

Third. A license is issued only for a year at a time and the licensee, 
to continue operating his business, must apply for a new license each year. 

' § 13 of the Act; Minkoff v. Payne, 93 U. S. App. D. C. 123, 127, 210 F. 2d 

689, 693 (1953). Under § 14({c) the veto power of the owners of a majority 

of the property in the 600-foot radius does not apply when an existing licensee 
is seeking his new year’s license. But the existing licensee must again qualify 
under § 14(a). Minkoff v. Payne, supra. If objection by a § 14(a) majority -- 
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i.e., a majority of the "neighborhood" -- were held to require denial of the 
new license to an existing licensee, persons many blocks away would have a 
far stronger voice than those in the 600-foot radius. : 
Fourth. By restricting the veto power of the 600-foot radius majority 
to original applications and making it ineffective to prevent issuance of a 
new license to an existing licensee, Congress was protecting the investment 
of the licensee. Having once qualified under the Act and having made the sub- 
stantial investment entailed in a liquor store, the licensee is forever protected 
against a "no" vote of his neighbors in the 600-foot radius. Yet, if objection 
by a majority of the "neighborhood" requires denial of his new license under 
§ 14(a), his protection has vanished and his investment is down the drain. 
A citizens' association could remain silent while a license was being granted 
and then, a year later, muster the neighborhood's protest vote, pounce on 
the hapless licénaee and wipe him out. This cannot be what Congress intended. 
The foregoing clearly demonstrates, we submit, that the opposition of 


a neighborhood majority does not require the Board to deny a license. It 
must, of course, weigh that opposition with other factors in exercising its 
discretion to determine the appropriateness of the premises for which the 


license is sought. 

The circumstances under which the Board may license, over the oppo- 
sition of the neighborhood majority, an applicant seeking to establish himself 
for the rr time in the neighborhood is a problem which need not here be 
decided.— 14/ The instant case involves the attempt of an existing licensee, 
already operating on MacArthur Boulevard to relocate his store at another 
site three blocks away. ! 


17/7 While the Board will not often grant an original license over the expressed 
opposition of a neighborhood majority, the law does not foreclose such a grant 
where the facts warrant it. The Board, for example, is entitled to give relative- 
ly little weight to objections based upon unacceptable reasons, such as the 
religion or race of the applicant. It may also decide that, because of the loca- 
tion of the particular neighborhood and the absence of adequate transit facilities, 
the difficulties encountered by the 49% who want to buy alcoholic beverages 
(footnote continued on page 28) 
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In such a case, the Board must obviously have the authority to weigh 
against the expressed wishes of neighborhood residents and property owners, 
the statutory policy of protecting the existing investment of a licensee in 
good standing. And, if a majority of the neighborhood object to the new loca- 
tion over the old, the Board may nevertheless find the new location to be 
“an appropriate one considering the character of the premises, its surrouni- 
ings, and the wishes of the persons . . . in the neighborhood." 

In the instant case evidence was adduced before the Board that the 
new site was in a shopping center, while the old was in a predominantly 
residential area. (J.A. 152, 238); that the new site had ample off-street 
parking facilities, while the old had none and involved traffic hazards (J.A. 
150-53, 237-38); that the new site was almost a mile from the Palisades 
Playground, while the old was back-to-back with it (J.A. 153, 238); and 
that the new site was also considerably farther than the old from a school and 
a church. J.A. 153-54, 238. 

The Board found the new location to be" auch preferred location" 
from the point of view that it was in a substantial shopping center and pro- 
vided off-street parking, and that it was sufficiently far from any church, 
school or other sensitive institution. J.A. 61-62. It found, finally: 


After substantial study of the petitions in oppusition, 
and methods pursued in obtaining them, and other 
matters related to this application for transfer, that 
to issue this license is well within the discretionary 
power of the Board under the Statute, and would not be 
contrary to the provisions of Section 14(a)5 of the 
Act. [J.A. 62.] 


(Continued from preceding page) 

outweigh the objections of the 51% who want to make such beverages hard 

to come by. It may also decide that it is appropriate for a liquor store to be 
located in the neighborhood because the people in the neighborhood who buy 
alcoholic beverages patronize a store in an adjoining neighborhood in such 
numbers as to cause undue traffic congestion. It may scale down the signifi- 
cance of neighborhood objections if it finds that they were induced by a licensee 
in an adjacent neighborhood in an effort to prevent competition. There may 

be any number of other reasons militating against the significance of expressed 
objections. 
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In light of the evidence before the Board and considering additionally 
the Board's further finding that the protestants objected not’ so much to 
transfer of the store to another spot on MacArthur Boulevard as to having 
any liquor store at all in the neighborhood (J.A. 61), it is submitted that the 
Board's conclusion that the new site was "an appropriate one" was altogether 


proper even if more than half the people in the neighborhood objected. 


2. The Board's eineng That Less Than A Majority 
Of the Neighborhood Obje Was Not Improperly Made 

Section 14(c) of the Act provides for the filing by protestants of forms 
containing signatures of objectors. Section 14(a) does not specify how the 
wishes of the people of the neighborhood are to be ascertained. The legisla~ 
tive history of the Act shows, however, that it was the intent of Congress to 
avoid the submission of consent signatures by applicants and to rely rather 
upon the submission by protestants of signatures of objectors. In the hear- 
ings on the bill which became the Alcoholic Beverage Control Act of 1934, 
Mr. William W. Bride, then Corporation Counsel of the District of Columbia, 
replying to a question by Senator Kean, stated: 


We provide that the objection shall be filed, not the consent, 
and the very simple reason for that is that we have found in our 
applications for a gasoline station that it has developed into a 
racket. There is so much per signature, and that does not repre- 
sent the views of the people in the neighborhood but merely the 
fact that they have been compensated to sign, and we felt under 
that condition we did not want to suggest the formation of any 
racket by requiring consent. [J.A. 228] 


That, moreover, was the Board's administrative taker bretetion of the 
Act. J.A. 226-29. It has issued a form for objections under § 14(a) (J.A. 
226), but none for consents. J.A. 227. On October 10, 1957, moreover, in 
a mimeographed "Memorandum to the Public," subsequently published in 
the District of Columbia Register, 4 D. C. REGISTER 94 (October 21, 1957), 
the Board informed all interested persons that consent sk need not 
be presented. J.A. 110-12, 142. 
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The burden of proving "the wishes of the neighborhood" was, there-~ 
fore, upon the srotestenta dl?! 

In discharge of that burden, they produced the signatures of some 400 
persons objecting to the issuance of the license. They offered these in 
evidence to prove that the grant of the license would not be consistent with 
the wishes of the people of the neighborhood. They offered absolutely no 
evidence, however, that the 400 objectors were a majority of the neighborhood. 
Nor did they offer any evidence as to what the limits of the neighborhood 
were. Clearly the Board is not required to assume that, because 400 people 
have signed petitions opposing a license, a grant would be inconsistent with 
the wishes of the people of the neighborhood. The Board must first satisfy 
itself that there are not perhaps more than 400 persons in the neighborhood 


15/In paragraph 10 of their complaint, the plaintiffs refer to a Board de- 
cision of August 1, 1955, rejecting one of the many MacArthur Boulevard 


applications which Palisades had been fighting for twenty years. They call 
attention to the Board's statement in that decision: "The Board believes 
that before an applicant is again afforded a hearing for a license in the Mac- 
Arthur Boulevard area such an applicant should first be required to submit 
evidence which would reasonably indicate a definite change of sentiment 

in the neighborhood." J.A. 42-43; see also plaintiffs’ brief herein, pp. 3-4. 


This expression of "belief" by the Board cannot be relied upon as 
shifting the burden of proving the wishes of the neighborhood from the 
protestants to the applicant. In the first place, the Board may not shift 
a burden of proof imposed by Congress. Secondly, even if the Board could 
shift the burden and intended to, it would have been required to conform to 
its own formal resolution of October 15, 1938 that a Board "policy" must 
be “duly voted on by the full Board and spread on the Minutes by the Board.” 
J.A. 164 at 167. 


Indeed Palisades itself did not take the 1955 expression of belief as 
shifting the burden to applicants for, in the proceedings on the original 
application for the license for 5136 MacArthur Boulevard in 1957, it presented 
the protests of hundreds of persons and a number of organizations. J.A. 6. 





31 


who have not it Obviously, if the protestants offer evidence as to 
this latter fact -- i.e., that the neighborhood does not have more than 400 
persons who have not ore the petitions, the Board would be arbitrary if it 
did not consider that evidence and weigh : it against all other evidence. 

But, since there was no evidence offered as to the size of the neighborhood, 
and its population, the Board, having an administrative job to do, had 

no recourse but to make the best estimate it could. It made a survey of 
the area, determined, on the basis of all the imponderables necessarily in- 
herent in such a question, what the boundaries of the neighborhood were 
and then multiplied the number of homes in that neighborhood by a factor 

of 2.4 supplied to it by the Census Bureau. In that manner it obtained a 
figure of 929 as an estimate of the adult population of the 2 iin 
J.A. 238-42. 

The plaintiffs now claim that the Board may have counted too many 
houses as being in the neighborhood and may have multiplied by too high 
a factor to determine the adult population. But they should have offered 
evidence at the hearing as to their own view. Having remained absolutely 
silent on the point before the Board, they cannot now complain of the Board's 
determination. The only alternative to making its own determination was 
that the Board should do nothing at all because it had not been supplied with 
evidence. 

Even if it should be assumed, as Judge Youngdahl did on the basis of 
private knowledge,-© 16/ that the correct population factor is 2. 2 rather than 
2.4 (J.A. 309), the Board's finding that less than a majority objected would 
remain undisturbed.— 17/ 

Nor can the plaintiffs be heard now to complain of prejudice resulting 
from the Board's method of determining neighborhood population. They had 


16/ There is nothing in the record to support Judge Youngdahl's information. 


17/ Using the factor of 2.2 the population would decrease from 929 to about 
$52, still mare than double the number of objectors. | 
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been informed at the beginning of the October 7, 1957 hearing on the original 
license for 5136 MacArthur Boulevard that this was the Board's method.2°/ 
And in Civil Action No. 1086-58 which Palisades brought two months before 
the hearing they now complain of, they attacked this very Board procedure. 
J.A. 3. Thus the plaintiffs knew, long before they came to the hearing here 
involved, that if they did not offer evidence to show that their 400 objectors 
constituted a majority of the neighborhood, the Board would make its own 
estimate of population at the conclusion of the hearing. Yet, they again 
offered no evidence. They purport to ask for justice, but it would seem 

they would rather have their grievance. 


C. Question Of The 600-Foot Radius 
Section 14(c) of the Act provides that "no place ... shall be deemed 
appropriate if the owners of a majortiy of the real property within a radius 
of six hundred feet ... shall, on a form to be prescribed by the Com- 
missioners and filed with the Board, object to the granting of such license. 


In determining the sufficiency of such objections the owners of all such 
property not lying within a residential use district as defined in the zoning 
regulations and shown in the official atlases of the Zoning Commission shall 
be taken as consenting to the granting of such license . . . ." (Emphasis 
added.) 

The plaintiffs claimed before the Board that § 14(c) barred a grant 
of the application for transfer to 4881 MacArthur Boulevard and they offered 
signed petitions in support of their claim. The Board found: 


That analysis of the above-mentioned petitions showed that 
owners of a majority of the real property within a radius of 600 
feet of the premises for which the license is requested did NOT 
voice objection thereto, hence, the provisions of Section 14(c) 
of the Statute do not apply. [J.A. 62. ] 


18/ Supra note 8, at p. 4. 
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The basis of the plaintiffs’ claim before the Board that § 14(c) barred 
this license was that their petitions contained the objections of the owners 
of a majority of the real property within the 600-foot radius, if the Board 
were to count as objectors (1) tenants; (2) owners of property which, though 
not in a residential use zone, was in fact residentially used; and (3) persons 
signing on a form other than that “prescribed by the Commissioners.” J.A. 
91-92, 121, 136-37. Item (2) of the foregoing is not referred to in plaintiffs’ 
brief in this Court, but it is not clear whether they have abandoned it. In 
their brief here (p. 34), they have added a fourth point of challenge against 
the Board's § 14(c) finding, one not presented to the Board or mentioned in 
the District Court: that the Board "apparently" disregarded some signatures 
for the sole reason that they were not in the precise form in which the names 
appeared on the Assessor's List. | 

None of their points is tenable. 

1. Tenants as "Owners" : 

The words of § 14(c) are completely unambiguous. They include in the 
class which can, by majority objection, bar a license only "owners" of real 
property within the 600-foot radius. The Board's refusal to count non- 
owners is, therefore, unassailable. : 

The Board's position, moreover, is reinforced by a comparison of 
$ 14(c) with $ 14(a). In the latter section, where it was intended to give a 
voice in the Board's proceedings to persons in the neighborhood who do not 
own the property they occupy, Congress defined the class as “persons re- 
siding or owning property in the neighborhood... ." The difference of 
language between the two provisions makes it unmistakably clear that 
§ 14(c) was intended to be confined to “owners." | 


2. Residential Use of Commercially- -Zoned 
Prope perty 


Here again the plaintiffs’ contention flies in the face of flat statutory 
language. Section 14(c) requires the Board to count as consenting to the 
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license not owners of commercially~used property, but owners of property 
which is commercially-zoned "as defined in the zoning regulations and shown 
in the official atlases of the Zoning Commission." This precise language 
leaves no room for Board discretion.. Even though the owner of a home 
within the 600-foot radius objects to the license, he must be counted as 
consenting for the purpose of § 14(c) if the land on which his home is built 
is commercially-zoned. 
3. Forms Other Than Prescribed 

Objections which are to be effective to deprive the Board of discretion 
to grant the license are required by $ 14(c) to be "on a form to be prescribed 
by the Commissioners.” The District Commissioners, in implementation 
of the statute, prescribed the required form. J.A. 59, 224. The Board's 
refusal to count as objectors persons signing on any different form was, 
therefore, not only proper, but mandatory under the statute. 

The requirement that the prescribed form be employed, moreover, 
is not a mere technicality. It is an essential cog in the administrative 
machinery which has been set up for efficient dispatch of Board business. 
A majority objection under § 14(c) means the end of a case. As a matter of 
fact, it will cause the applicant to withdraw his application. Such expeditious 
disposition of ungrantable applications is obviously highly desirable. To 
make it possible, the objections must be recorded in a way that makes them 
readily apparent. The mechanism employed consists of a map of the 600- 
foot radius prepared by the Surveyor and a list of the owners of the property 
within that radius prepared by the Assessor. A check of the signatures of 
objectors from the prescribed form against the Surveyor’s map and the 
Assessor's ‘ist will reveal, almost at a glance, whether the Board has been 
deprived of discretion to grant the license. Requiring the Board to check 
against the map and the list every name appearing on petitions purporting 
to be signed by persons in the whole general neighborhood -~ most of them 
beyond the 600-foot radius, many of them residents rather than owners, 
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some of them owning commercially-zoned property -- would vastly compli- 
cate the task. 

Nor is there any basis for concluding, as the eens contend, that 
the form provided by the Board for neighborhood objections under § 14(a) 
(J.A. 60, 226), is so similar to the form prescribed by the District Commis- 
sioners for property owners" objections under § 14(c) (J.A. 59, 224) as to 
make it unfair to exclude for $ 14(c) purposes signatures on the § 14(a) form. 
The language ofthe §14(a) form clearly states that it is for the use of "resi- 
dents and/or owners" who object to the granting of a license "under Section 
14(a-5) of the District of Columbia Alcoholic Beverage Control Act.” J.A. 
60. The § 14(c) form just as clearly states that it is for the use of “owners” 
who object "under Section 14(c) of the District of Columbia Alcoholic Bev- 
erage Control Act." Moreover, Palisades has been engaged in the liquor- 
license-protest business for enough years to have acquired substantial ex- 
pertise in the field. Whatever plea might be made by the inaperienced, 
we submit that no basis has been shown in this case for judicial disruption 
of the Board's administrative methods. 


4. Form of Signatures 
Plaintiffs assert at p. 34 of their brief herein that the signatures of 


the individual plaintiffs "were disregarded apparently because they were 
not in the same precise words and letters as the plaintiffs’ names appeared 
on the Assessor's list."" (Emphasis added.) | 

That these plaintiffs were disregarded as § 14(c) objectors is news 
to us. We know nothing in the record to indicate such a thing and plaintiffs 
cite nothing at p. 34 of their brief. In their Statement of the Case, however, 
at p. 9 of their brief, they assert: ! 


An examination of the petitions signed by the individual 
plaintiffs (J.A. 111), the Assessor's List used by the | 
Board to count their protests (J.A. 115), and the "con- 
fidential" report of the Board's staff (J.A. 169) shows 
that the Board failed to count the signatures of the | 
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Oberdorfers or of Mrs. White for purposes of Section 14(c), 
presumably because those signatures were not in the precise 
form in which their names appeared on the Assessor's List. 
(J.A. 115) [Emphasis supplied. ] 


We have examined the record references cited in the above extract from 
plaintiffs’ brief. We submit that they furnish no support for the astonishing 
contention now being advanced by the plaintiffs for the first time in this much- 
litigated case. We submit further that, unless the Court possesses powers 

of divination greater than ours, it will find nothing in the record to support 
that contention. 


D. The Alleged Violation of § 27 of the ABC Regulations 
On November i, 1957, Aaron Bassin, individually, applied for a liquor 


license for 4881 MacArthur Boulevard and on December 23, 1957, withdrew 
the application. J.A. 81. Section 27(b) of the ABC Regulations promulgated 
by the Commissioners of the District of Columbia provides: 


Where an application for the issuance or transfer of an 
alcoholic beverage license for any place has been withdrawn 
by the applicant, a second application by the same applicant 
for a license of the same ‘class at such place shall not be 
considered within the period of one year from the date of 
withdrawal of such application; Provided, however, That where 
on motion for leave to file a new application new pertinent 
evidence is presented, the Board may, in its discretion, desig- 
nate an earlier date for the filing of such new application. 


The plaintiffs contend that the application of MacArthur Liquors in 
March, 1958 for a transfer of its license to 4881 MacArthur Boulevard was 
a "second application by the same applicant" and, therefore, could not be 
considered until December 23, 1958. The Board's failure to strike the 
application is said to have been error vitiating the license. 

Plaintiffs’ contention must be rejected for two reasons. 

. First. Since MacArthur Liquors, Inc., a corporation whose stock is 
owned by Aaron Bassin and his wife as tenants by the entirety, is not legally 
“the same applicant” as Aaron Bassin individually, the Board's refusal to 
reject MacArthur Liquors’ application was not error. 
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Second. The plaintiffs completely disregard the proviso in § 27(b) of 
the Regulations. MacArthur Liquors, in an abundance of caution, filed with 
its transfer application a motion as provided in that proviso, pointing out 
that the circumstances in which the application was being filed were materially 
different from those at the time of Bassin's individual application. On Novem- 
ber 1, 1957, the motion showed, Bassin was applying for a license for a second 
liquor store on MacArthur Boulevard, whereas the instant application was 
merely for relocation three blocks away of the one existing store. The 
motion also showed that, from the point of view of the public interest, the 
transfer was highly desirable in that it would move the store farther away 
from various sensitive institutions, such as a school, a playground and a 
church. The Board accepted the application.2” That it had discretion to do 
so under the provisoin § 27(b) ofthe Regulations is perfectly clear. The Board's 
order refusing to strike the application (J.A. 83-84) is, therefore, unassail- 
able. 3 


Iv. Judge Youngdahl's Order of August 22, 1958 Enjoining 
ration Under The er License Sho Be Reversed. 


The preliminary injunction granted byJudge Youngdahl on August 22, 
1958, which is the subject of the appeals in Nos. 14,645 and 14,786, was 
terminated by the judgment below in No. 14,703. If this Court affirms the 
latter judgment, as we think it must, the licensee's right to operate at 4881 
MacArthur Boulevard will be settled. Upon the propriety of the grant of 
the preliminary injunction, however, will depend the licensee's right to 
indemnification for losses attributable to the injunction. : 

If this Court should reverse the judgment in No. 14,703, the plaintiffs 
would presumably apply to the District Court for reinstatement of the 


19/See Motion For Leave To File New Application, dated March 15, 1958, 
in re MacArthur Liquors, Inc., Transfer Application No. au, before The 
Alcoholic Beverage PoE! Board; J.A. 83-84. | 
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preliminary injunction pending further proceedings on their reinstated com- 
plaint <2: 

The determination of No. 14,645 is, therefore, of considerable conse- 
quence, whichever way the Court decides the main case in No. 14,703. 

The position of MacArthur Liquors with respect to the preliminary 
injunction is that it is inequitable, pending final determination of the validity 
of the license to operate at 4881 MacArthur Boulevard, to enjoin the enjoy- 
ment of that license. This is so, if for no other reason, because such an 
injunction inflicts upon defendant severe and irreparable losses, while the 
plaintiffs, if they suffer any injury at all from the operation of a liquor 
store on MacArthur Boulevard, are clearly no worse hurt by the new site 
than by the old. 

Fanciful as may be the suggestion that a well-run liquor package-store 
has any harmful effect upon the value of real estate in the neighborhood, 
we suppose litigants may be entitled to take some fanciful positions, subject 
to their eventual ability to prove their point. We do not now argue, there- 
fore, that the real estate values on and near MacArthur Boulevard were not 
impaired when a liquor store was opened in 1957 at 5136 MacArthur Boulevard. 


20/ Plaiatiffs, in No. 14,703, have appealed not only from the entry of sum- 
mary judgment for defendants, but also from the denial of plaintiffs’ motion 

for summary judgment. J.A. 326. They now argue for reversal of the denial 

of their motion and for a direction tot the District Court to grant them summary 
judgment. However, the denial of a motion for summary judgment is an inter- 
locutory order which is not appealable. Ercoua Camera Corp. v. Brownell 


100 U.S. App. D. C. 394, 246 F. 2d 675 ( vision 689, Amaigane ated 
Ass'n of Street. Electric Rail & Motor Coach Employees v. Capital Transit 
Co., 97 U.S. App. D. C4, OTF . od 19 (1955); see 6 Moore, F FEDERAL 


SRACTICE 2318-23 (2d ed. 1953) and cases there cited. We do not conceive, 
therefore, that plaintiffs can obtain from this Court anything more than rein- 
statement of their complaint for further proceedings in the District Court. 
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But the suggestion that real estate values would be damaged by moving that 
store from predominantly residential surroundings to a highly commercial 
shopping center three blocks away is too fanciful to be entertained by any 
court. The District Court should have rejected that suggestion out of hand. 
Taking that fanciful suggestion seriously enough to base upon it a preliminary 
injunction which must unquestionably and seriously harm the defendant was, 
we submit, a gross disregard of equitable principles. | 


CONCLUSION 


It is respectfully submitted, on the basis of the foregoing, that the 
judgments in Nos. 14,697 and 14,703 should be affirmed and that the order 
of the District Court granting the preliminary injunction in No. 14,645 
should be reversed. | | 

Respectfully submitted, 


J. E. BINDEMAN 
436 Wyatt Building 
Washington, D. C. 


F. JOSEPH DONOHUE 
503 D Street, N. W. 
Washington, D. C. 


LEONARD W. BURKA: 
436 Wyatt Building 
Washington, D. C. 


Attorneys for MacArthur Liquors, Inc. 
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APPENDIX 


ALCOHOLIC BEVERAGE CONTROL ACT of 1934, As Amended, D. C. CODE, 
CHAPTER 25: 


§ 13, D. C. Code § 25-114: 


" %* %* %*, Every annual license shall date from the 
ist day of February in each year and expire on the 31st 
day of January next after its issuance, except as herein- 
after provided. Licenses issued at any time after the 
beginning of the license year shall date from the first 
day of the mdnth in which the license was issued and end 
on the last day of the license year above described, and 
payments shall be made of the proportionate amount of 
the annual license fee. * * *" 


§ 14(c), D. C. Code $ 25-115(c): 


“Except in the case of a retailer's license class C or 
class D, to be issued for a hotel or club, or a retailer's 
license class B or class E, no place for which a li- 
cense under this chapter has not been issued and in 
effect on the date the written objections hereinafter 
provided for are filed, shall be deemed appropriate if the 
owners of a majority of the real property within a radius 
of six hundred feet of the boundary lines of the lot or 
percel of ground upon which is situated the place for 
which the license is desired, shall, on a form to be pre- 
scribed by the Commissioners filed with the Board, 
object to the granting of such license. In determining 
the sufficiency of such objections the owners of all such 
property not lying within a residential use district as 
defined in the zoning regulations and shown in the of- 
ficial atlases of the Zoning Commission shall be taken 
as consenting to the granting of such license, except 
that the Commissioners shall have power to file objec- 
tions on behalf of any property lying within such radius 
owned by the United States or the District of Columbia. 
This subsection shall be construed as a limitation 

upon the discretion of the Board in granting a license 
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| and not as a limitation upon the discretion of the Board 
a in refusing a license: eet however, That none of 
the provisions of this chapter prevent the Board 
from promulgating regulations to permit the lawful bona 
fide owners of warehouse receipts for bonded liquors 
stored in Government warehouses either in the District 
of Columbia or elsewhere from withdrawing such bonded 
liquors for personal use on payment to the Collector of 
Taxes for the District of Columbia, taxes at such rates 
as provided in this chapter: Provided, That such bona 
fide holder of such warehouse receipts held legal title 
to such warehouse receipts prior to the passage of, this 
chapter." | 


ALCOHOLIC BEVERAGE CONTROL REGULATIONS 


"Where an application for the issuance or transfer 
of an alcoholic beverage license for any place has been 
withdrawn by the applicant, a second application by the 
same applicant for a license of the same class at such 
place shall not be considered within the period of one 
year from the date of withdrawal of such application; 
Provi however, That where on motion for leave to 

a new application new pertinent evidence is pre- 
sented, the Board may, in its discretion, designate an 
earlier date for the filing of such new application.” : 
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QUESTIONS PRESENTED 


A. May a District Court grant a summary judgment for the defendant on 
the ground that the plaintiffs’ property would not be injured by an allegedly illegal 
liquor store so that plaintiffs have no standing to sue when there is on file a 


reasoned affidavit by an experienced real estate appraiser, developer and agent 


that the illegal liquor store would irreparably injure plaintiffs’ property ? 

B. Do individuals owning, and residing in, property within 6C0 feet of the 
premises for which a liquor license is sought, and a Citizens Association represent- 
ing them and others similarly situated, have standing to obtain judicial review of 
the allegedly arbitrary and capricious action of the Alcoholic ae Control 
Board which violated: 

1. The plaintiffs’ rights as remonstrants to a hearing under rules and 
regulations prescribed by the Board in accordance with Section 14(b) of the 
Alcoholic Beverage Control Act? 

2. The plaintiffs’ rights under Section 14(a) 5 of the Act, as persons 
owning property and residing in the neighborhood to have their "wishes" 
considered instead of being bypassed by the Board? 

3. The plaintiffs’ rights, under Section 14(c) of the Act, as owners of 
real property lying within a 600-foot radius (who together with others 
similarly situated, own a majority of the real property. in the radius) to bar 
the granting of a license? 

C. May a District Court grant summary judgment for individuals owning 
real estate within 600 feet of a store and a Citizens Association representing 
them (and others similarly situated) where the District of Columbia Alcoholic Bev- 
erage Control Board has issued a license for that store without: 

1. Giving remonstrants a hearing under proper rules and regulations 
made available to remonstrants? | 

2. Considering the wishes of persons residing and hae property 
in the neighborhood; and, instead, by-passing these wishes by relying 
upon information as to the population of the neighborhood obtained outside 
the record after the hearing was closed. ? 

3. Counting protests filed by persons under Section 1400 of the Act 





IEEE eee 


(ii) 

which are on a form which contained all the information and was other- 

wise virtually identical with the only form which the Board would honor, 

or easily identifiable protests signed slightly differently from the way the 

names of the owners appeared on the D. C. Assessor's List? * 

D. May a U. S. District Judge, in his discretion, grant a preliminary 7 
injunction to preserve the status quo by preventing completion of a move toa | 
liquor store, the license for which the Court finds from documentary evidence and 
oral testimony was not "validly issued” where there is substantial and persuasive 
evidence that the temporary operation of the liquor store would cause irreparable 
injury to the plaintiffs’ real property situated less than 600 feet from the store? 








(iii) 


INDEX 


Jurisdictional Statement 


Statute Involved 


Statement of the Case 


Statement of Points 


Summary of Argument 


Argument 


Conclusion 





A. The District Court erroneously granted | 


summary judgment for the defendants 
when there was a genuine issue of ma: 
terial fact as to defendants’ claim that 
plaintiffs’ property rights would not be 
damaged. 


B. The District Court erroneously granted 7 


defendants’ motion for summary judg- 


ment solely on the ground that plaintiffs | 


lack standing to sue. 


C. The District Court erroneously failed 
to grant summary judgment for the 
plaintiffs. 

D. The District Court correctly granted 
the preliminary injunction. It was 
erroneously dissolved and should be 
reinstated. 
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BRIEF FOR PALISADES CITIZENS ASSOCIATION, INC., 
ET. AL., APPELLANTS IN NOS. 14,697 and 14, 703 
AND APPELLEES IN NO. 14, 645 "and 14,786 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT 
OF COLUMBIA CIRCUIT 


MACARTHUR LIQUORS, INC., ET AL., 


) 
Appellants : 
6 ) Nos. 14,645 and 
; 14,786 
PALISADES CITIZENS ASSOCIATION, INC., ET.AL. } i 
Appellees ) 
PALISADES CITIZENS ASSOCIATION, INC., ET.AL. ) 
) ! 
appellants ) Nos. 14,697 and 
v. ) 14,703 
FRANK E. WEAKLY, ET AL. ; 
Appellees ) 


APPEALS FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 


I. JURISDICTION 


The complaints in these actions sought judicial review of decisions of the 
Alcoholic Beverage Control Board of the District of Columbia (hereinafter "ABC 
Board") and injunctive and declaratory relief with respect to the allegedly 
illegal issuance of a Class "A" liquor license (J.A. 3,40), The District Court 
had jurisdiction of these actions under Act of February 27, 1877, Ch. 69, Sec. 2, 
19 Stat. 253, D. C. Code, Section 11-306. 
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Appeals have been taken from orders and judgments of Judge Edward W. 
Curran dismissing plaintiff's complaint and granting defendant's motion for summary 
judgment [No. 14,697] (J.A. 37,38), from the judgment and orders of Judge Luther 
W. Youngdahl granting a preliminary injunction [Nos. 14,645 and 14,786] (J.A. 311, ° 
312) and the judgment and orders of Judge Edward W. Curran dissolving that same * 
injunction, granting defendants’ motions for summary judgment (J.A. 321) and | 
denying plaintiffs’ motion for summary judgment [No. 14,703] (J.A. 321). These 
appeals have been consolidated for hearing and have been advanced on the docket 
by orders of this Court dated October 2 and 3, 1958. This Court has jurisdication 
of the appeals from the orders granting defendants’ motions for summary judgment 
and to dismiss and denying plaintiffs’ motion for summary judgment under Act of 
June 25, 1948, c. 646, 62 Stat. 929, 28 U.S.C. 8 1291. Jurisdiction over the appeal 
from the order granting a preliminary injunction rests on Paragraph (1) of the Act 
of June 25, 1958, c. 646, 62 Stat. 929, 28 U.S.C. 8 1291(1). 





il. STATUTE 


The Statute involved in these appeals is Section 14 of the Alcoholic Beverage 
Control Act of the District of Columbia, particularly the portions as follows: 


"(a) Any individual, partnership, or corporation desiring a license 
under this chapter shall file with the Board an application in such form as 
the Commissioners may prescribe, and such application shall contain such 
additional information as the Board may require * * *. Before a license 
is issued the Board shall satisfy itself: 


* * * *& * 


"5. That the place for which the license is to be issued is an appropriate 
one considering the character of the premises, its surroundings, and the 

wishes of the persons residing or owning property in the neighborhood of 
the premises for which the license is desired. 


"(b) Before granting a retailer's license, * * * The Board shall 
give notice by advertisement * * *. There shall also be posted by the 
Board a notice, in 2 conspicuous place, on the outside of the premises. 
This notice shall state that remonstrants are entitled to be heard before 
the granting of such license and shall name the same time and place for 
such hearing as set out in the public advertisement; and, if remonstrance 
against the granting of such license is filed, no final action shall be taken 
by the Board until the remonstrant shall have had an opportunity to be 
heard, under the rules and regulations prescribed by said Board. * * * 


"(c) * * * No place for which a license under this chapter has not 
been issued and in effect on the date the written objections hereinafter provided 
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for are filed, shall be deemed appropriate if the owners of a majority of 
the real property within a radius of six hundred feet of the boundary lines 
of the lot or parcel of ground upon which is situated the place for which 
the license is desired, shall, on a form to be prescribed by the Commis+- 
sioners filed with the Board, object to the granting of such license. * * * 
This subsection shall be construed as a limitation upon the discretion of 
the Board in granting a license and not as a limitation upon the discretion 
of the Board in refusing a license. * * *" 48 Stat. 327- 329 ch. 4 814, D.C. 
Code Title 25, Sec. 115. 


I, STATEMENT 


| 


These cases test the legality of the procedure and decisions of the D.C. 
Alcoholic Beverage Control Board in issuing a liquor license at 5136 MacArthur 
Boulevard, N.W. (No. 14,697) and subsequently transferring that license to 4881 
MacArthur Boulevard, N.W. (Nos. 14,645 and 14,703). | 

The plaintiffs are Palisades Citizens Association, Inc. and (in Nos. 14,645 
and 14,703 only) three individuals who own and occupy residences within 600 feet 
of 4881 MacArthur Boulevard, N.W. The defendants are MacArthur Liquors, Inc., 
the licensee at both addresses, and the individual members of the Alcoholic Bev- 
erage Control Board of the District of Columbia which issued the litenses. 

Between 1935 and September 1957 there have been filed with the Board 
between ten and fifteen applications for Class "A" licenses for liquor stores along 
MacArthur Boulevard, N.W. (J.A. 5). In August 1955 the Board rejected one of 
this long series of applications with the statement: 


"(9) That the records of this Board show that for the pant twenty years 
the residents and property owners along MacArthur Boulevard have strongly 
opposed the placing of a pakkage store in the neighborhood. Repeated filing 
of applications has had the result of harrassing these people and imposed 
an unwarranted burden and cost upon these citizens and upon the several 
Departments of the Municipal Government. Unless any future prospective 
applicant for such license in this area shauld first obtain definite evidence 
that a great majority of the residents and property owners of the immediate 
neighborhood actually favor a Retailer's Class 'A’ license therein, such 
prospective applicant may well expect any application for such license will 
be denied by the Board. | 


* * & & * 
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*{10) Prior to this hearing these applicants were warned of the neigh- 
borhood sentiment, and it is amazing that they proceeded with this applica- 
tion having so little support for it. The Board believes that before an 
applicant is again afforded a hearing for a license in the MacArthur Boule- 
vard area such an applicant should first be required to submit evidence 
which would reasonably indicate a definite change of sentiment in the neigh- 
borhood." Alcoholic Beverage Control Board decision denying application 
No 671 for a Class "A" License at 5432 MacArthur Boulevard, N.W., 
August 1, 1955. 


Despite this ruling by the Board, on about September 13, 1957 MacArthur 
Liquors, Inc. filed an application for a Class "A™ license at 5136 MacArthur Boule- 
vard, N.W. (J.A. 5). . Palisades Citizens Association, predecessor to the corporate 
plaintiff, through its president, promptly filed with the Board a protest against the 
application and organized a committee to receive signatures on petitions against 
the application from individuals residing or owning property in the neighborhood 
of 5136. The next regular meeting of the Association, the 68 members present 
constituting a quorum, adopted a motion opposing the application. The petitions 
circulated in the neighborhood by the Association were signed in protest by some 
440 persons residing or owning property there. 

A hearing with respect to 5136 was held October 7, 1957. On October 29, 
1957 the Board granted the application despite the protest of the Association, 440 
individuals and other public organizations in the neighborhood, including the Francis 
Scott Key Parent-Teachers Association, the Palisades Community Church, the 
District of Columbia Recreation Board, the Palisades Community Recreation 
Council, and the ¥Yoxhall Community Citizens Association. The Board noted the 
objection of each of these organizations but disposed of them on the grounds either 
that the actions of the organizations were taken by executive committees or by a 
mere quorum of membership. The Board's findings made no reference to whether 
the actions of these executive committees and quorums were authorized by the 
charters and by-laws of these organizations. 

With respect to the 440 signatures on the petitions, the Board purported 
to find as a fact that: 


"{ A Jnalysis of the petitions signed by residents and/or property owners 
with the are[a] delineated by the Board as constituting the neighborhood" 
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of applicant's premises, as contemplated in the Act, showed that some 

440 persons voiced objection to issuance of the said license. However, by 
the best means available to it the Board has ascertained that within this 
neighborhood there is an adult population of approximately 1,700 persons, 
and the Board finds further that those persons who did not voice objection 

to the issuance of this license outnumbered by about 3 to 1 those who pro- 
tested its issuance. The Board further finds that to issue this license would 
not be contrary to the wishes of the persons residing or owning property in 
the neighborhood of the premises for which the license is desired, under 

the provisions of Section 14(a-5) of the Act." (J.A. 15), 


Accordingly, the Board concluded, with one member Se that the license at 
5136 was appropriate and should issue. 

Notice of the Board’s decision to issue the license at 5136 was given uni- 
laterally to the applicant substantially before notice was received by the Associa- 
tion. (J.A. 21). By the time the Association's president was informed of the 
Board's decision, MacArthur was already in possession and operation at 5136 so 
that the Association had no opportunity to take legal action against the license be- 
tween the time it was granted and the time the applicant opened his business at 
5136. (J.A. 22 ). 

At the next meeting of the Association on November 5, 1957 a resolution 
was adopted which protested to the D.C. Commissioners the reversal by the Board 
of its prior policy and the granting of the license at 5136. The resolution urged 
the Commissioners to set aside the license and to grant a rehearing. The Commis- 
sioners acknowledged receipt of this resolution, but took no action on it. (J.A. 

32, 33). . Subsequently on January 10, 1958 the Federation af Citizens Associa- 
tions, of which the Palisades Citizens Association is a member, filed a petition 
with the Commissioners urging them to correct the action of the Board in this and 
other cases which disregarded the wishes of persons residing in the neighborhood. 
The petition specifically emphasized that the Board had failed to prescribe rules 
and regulations for the guidance of remonstrants as required by Section 14(b) of 
the Act and urged the. Commissioners to cause the Board to do so. (J.A. 70,75). 
The Secretary to the Board of the Commissioners on January 27 , 1958 replied to 
this petition, stating, among other things, that the Commissioners were considering 
the matter, and had directed the Corporation Counsel "to explore the method of 
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handling the applications involved, and to submit his report and recommendations, 
including, possibly, suggested rules of procedure." (emphasis supplied) (J.A. 
76 ). 

On November 21, 1957 MacArthur filed an application to renew its license 
at 5136 and, on December 12, 1957, after hearing one protestant, the Board renewed 
the license. (J.A. 29 ). 

Meanwhile, immediately after the granting of the license at 5136, on about 
November 1, 1957 one Aaron Bassin had applied for a Class "A" liquor license 
at 4881 MacArthur Boulevard, N.W. (J.A. 78 ). On about November 20 and 25, 
1957 hearings were held on this application at which vigorous protests were made 
by the Association, other public organizations in the neighborhood, and by petitions 
from individuals owning property or residing in the neighborhood of 4881. (J.A. 

78 ). On January 3, 1958 the Board entered findings and conclusions that the 
application of Aaron Bassin at 4881 had been voluntarily withdrawn pursuant to 

the provisions of Section 27 of the D.C. Commissioners’ Regulations with respect 
to the substantive provisions of the Alcoholic Beverage Control Act. (J.A. 78 ). 

Sometime thereafter but before March 14, 1958, this same Aaron Bassin 
acquired the ownership and/or control of all the stock of MacArthur Liquors, Inc. 
and became the President of that company. (J.A.27,24).. On March 14, 1958, Mac 
Arthur Liquors, Inc. filed an application to transfer the license from 5136 to 4881 
MacArthur Boulevard, N.W. (J.A. 45 ). 

On March 27, 1958, the Association moved for a continuance of the hearing 
on the application for transfer from 5136 to 4881 until rules and regulations became 
available or for thirty days. (J.A. 80). The Board continued the hearing until May 
5, 1958. | 

On April 2, 1958 the Association wrote another letter to the Commissioners 
renewing the protest against the granting of the license at 5136 in defiance of the 
wishes of persons in the neighborhood and specifically reminding the Commission- 
ers of the problems created by the lack of rules and regulations as required by 
Section 14(b) of the Act. (J.A. 33 ). - 

On April 22, 1958 the Association moved to dismiss the application for a 
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transfer on the ground that it was an application by the same applicant, Aaron 
Bassin, as was the application withdrawn January 3, 1958. (J.A. 81,82). Since there 
was no new evidence presented, it was contended, the application was barred by 
Section 27 of the D. C. Commissioners' regulations. On April 29, 1958, without 
receiving any evidence, the Board denied the motion. (J.A. 83). 

On April 26, 1958 the Association filed the complaint in No. 14,697 seeking 
judicial review of the Board's order granting the license to MacArthur Liquors, 
Inc. at 5136 (J.A. 3), alleging, among other things, that the Board had (1) granted 
the license at 5136 without first prescribing rules and regulations as required by 
Section 14(b) of the Act, (2) arbitrarily and capriciously disregarded the wishes of 
the individuals and organizations in the neighborhood, and (3) made its decision as 
to the wishes of the neighborhood irrationally and on the basis of information about 
the population of the neighborhood obtained outside the record after the hearing 
was closed. 

On May 5, 1958 the Association asked the Board to continue the hearing on 
the transfer from 5136 to 4881 until a final decision in the Court of Appeals, if 
necessary, on the action in the District Court with respect to 5136. The Associa- 
tion also renewed its motion to dismiss the application for transfer to 4881 on 
the ground that it was essentially an application by Aaron Bassin for the same 
premises that he had sought less than six months before and was barred by Section 
27(b) of the D, C. Commissioners regulations. In addition, the Association moved 
to dismiss the application because there were no rules or regulations as required 
by Section 14(b). Finally, the Association moved that the Board adopt a rule which 
would defer the effective date of any license authorized by the Board for a few days 
to permit remonstrants to seek effective judicial review in a manner which had 
been prevented by the quick notice and quick move which had been made by Mac 
Arthur Liquors, Inc. into 5136. (J.A. 84 et. seq.) The Board denied all of the 
Association's motions, but continued the hearing on the transfer to 4881 until after 


a decision by the District Court on the action pending there with respect to 5136. 
(J.A. 98,99). 
On June 19, 1958 Judge Edward M. Curran granted defendants’ motions for 
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summary judgment and to dismiss the complaint of the Association solely on the 
ground that the Association had no standing to sue. (J.A. 37 ). 

On June 20, 1958 the Board notified the parties that the hearing on the 
transfer to 4881 would be held on July 15, 1958. At the hearing on July 15, 

1958, the Association advised the Board that a notice of appeal would be filed 
from Judge Curran’s decision with respect to 5136 so that, if the Board wishe# to 
continue the hearing with respect to 4881 until after the matter had been reviewed 
in this Court, it could do so on its own motion. The Board indicated its desire to 
proceed with the hearing on the transfer to 4881. (J.A. 118 ). 

Thereupon, the motions filed by the Association were renewed and joined by 
four individuals owning property within a six-hundred-foot radius of 4881. (J.A. 
118 ). 

On the merits before the Board, the President of the Association, together 
with representatives of the Florence Crittenton Home, the Mount Vernon School, 
the D.C. Recreation Board, the Palisades Community Church, the Hardy Home and 
School Association, either testified or filed letters of protest. (J.A. 127 etseq.) Peti- 
tions were signed by 412 persons owning property or residing in the neighborhood. 
(J.A. 48 ).. Frank S. Phillips submitted letters to the effect that the introduction 
of the liquor store would depress the value of residential real estate in the neigh- 
borhood. 

Counsel for the applicant read into the record letters from individuals 
who said they favored a liquor store at 4881, particularly preferring to have one at 
4881 instead of at 5136. (J.A. 156 et seq.) 

A witness for the Association offered to prove that the owners of a majority 
of the real property within a six-hundred-foot radius of 4881 had filed protests 
against the granting of the license within the meaning of Section 14(c) of the Act. 
(J.A. 143). Some of these protests were on form 14(a) instead of form 14. Also, 
some of these protests were signed by individuals in a form different from the 
style shown on the Assessor's list.. For example, Ann Turner White (whose name 
appears thus on the Assessor's list) had signed a protest: 
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"Mrs. Horace G. White, Jr." | 
giving her address and the lot and square which she owned. (J.A. 111). The names 
of Mr. and Mrs. Oberdorfer appear on the Assessor's List as "Louis F. and 
Elizabeth W. Oberdorfer;" (J.A. 115). Their protest had been signed: 


"Mr. Louis F. Oberdorfer 
Mrs. Louis F. Oberdorfer." 


Opposite these signatures there appeared the Oberdorfers' address, block and 
square number. (J.A. 111). | 

The Board ruled "from the bench" that it would not inte, for purposes of 
Section 14(c), the signatures on form 14(a) even though form 14(a) contained all 
of the information which would have been supplied by virtually identical form 14. 
(J.A. 139). An examination of the petitions signed by the individual plaintiffs 
(J.A. 111), the Assessor's List used by the Board to count their protests (J.A. 115), 
and the "confidential" report of the Board's staff (J.A. 169) shows that the Board 
failed to count the signatures of the Oberdorfers or of Mrs. White for purposes of 
Section 14(c), presumably because those signatures were not in the precise form 
in which their names appeared on the Assessor's List. (J.A. 135). 

On August 4, 1958 the Board mailed to the parties findings and conclusions 
authorizing the transfer of the license to 4881. With respect to the protests of 
the Association, the Board found that the number of members in the immediate 
neighborhood of 4881 could not be determined. The protests of the Palisades Com- 
munity Church were not even mentioned as such even though a witness for the 
Church had testified that it had many parishioners in the neighbor hood of 4881. 

The protest of the Florence Crittenton Home was disposed of by the finding that 
it was “well out of the neighborhood" even though a witness for the Honje testified 
that the girls from the Home visited the drugstore next to 4881 “every day" and 
that the Home was between a quarter and a half of a mile from 4881. 

Without stating in its findings which signatures were honor ed far purposes 
of Section 14(c) and which were not, the Board found that owners of a majority of 
the real property within a six-hundred-foot radius of 4881 "did NOT voice objec- 
tion thereto." (J.A. 62) With respect to the 412 petitions, the Board found: 





10 


"(9) That analysis af the petitions allegedly signed by residents and/or 
property owners within the area delineated by the Board as constituting 
the *neighborhood" of applicant's premises as contemplated in the Act, 
showed that some 412 persons voiced objection to issuance of the said 
license. By the best means available to it, the Board has determined that 
within this neighborhood there is approximately a population of 929 plus 
adults, of whom 412 are alleged to have signed petitions. The Board further 
finds that there are in the neighborhood large undevw loped areas. After 
substantial study of the petitions in opposition, and methods pursued in 
obtaining them, and all other matters related to consideration of this appli- 
cation for transfer, that to issue this license is well within the discre- 
tionary power of the Board under the Statute, and would not be contrary to 
the provisions of Section 14(a)5 of the Act." (J.A. 62). 


The Board's findings and conclusions with respect to 4881 were received 
in the mail by the applicant and by counsel for the Association at approximately 
9:00 A.M. on August 5, 1958. At 9:52 A.M. the Board issued the license to Mac 
Arthur, and MacArthur claims, he was in business at 4881 by 11:00 A.M. that same 
day. (J.A. 301). 

At 2:30 P.M. that same day counsel for the Association and the individuals 
who had joined the motions of the Association before the Board, advised counsel 
for MacArthur Liquors, Inc. that a complaint and motion for restraining order 
and temporary injunction were being prepared and would be submitted either that 
day or the next. (J.A. 182). 

At 9:15 A.M. August 6, 1958 the complaint and motion were presented to 
Judge Luther W. Youngdahl at a hearing at which counsel for all parties were 
represented. (J.A. 302).. Among other things, Judge Youngdahl heard the D.C. 
Corporation Counsel, who had sat with the Board at the hearing, concede that the 
Board had no rules or regulations. At about 10:00 A.M. Judge Youngdahl announced 
that he would issue a restraining order and adjourned the proceedings to permit 
plaintiffs to raise $3,000 bond and to draft a revised order to meet the request of 
MacArthur that it be permitted to continue in business at 5136 even though its 
license would be suspended at 4881. (J.A. 184). 

Thereafter, over four days beginning August 12, 1958, Judge Youngdahl 
received briefs and affidavits, heard extensive oral argument by counsel and oral 
testimony by defendant Frank E. Weakly, Chairman of the Alcoholic Beverage 
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Control Board and by Aaron Bassin, President and principal stockholder of Mac 
Arthur Liquors, Inc. Judge Youngdahl also received the transcript of, and the 
documentary evidence submitted in connection with, hearings before the Board on 
May 5, 1958 and July 15, 1958 and the Court record in the case of Palisades 
Citizens Association, Inc. v. Weakly, C.A. 1086-58. ! 

Judge Youngdahl also received in evidence the affidavit of Frank Phillips, 
a highly respected real estate developer, appraiser and agent, Mr. Phillips’ 
affidavit concluded: | 


"Tt is my opinion that the introduction of a liquor store at 4881 Mac 
Arthur Boulevard, N.W. would permanently depreciate the value of the 
property above-mentioned owned by Mr. and Mrs. Oberdorfer and by 
Mrs. White. The Oberdorfer and Turner properties lie substantiaily less 

than 600 feet (actually between 250 and 425 feet) from 4881 MacArthur 
eae. N.W. Even a temporary operation of a liquor store at 4881 
MacArthur Boulevard N.W. would cause permanent injury and damage to 
these properties because the mere temporary operation of a liquor store 
there would affect and diminish the character of the neighborhood in the 
public mind and, therefore, affect and permanently diminish the value of 
the Oberdorfer and Turner properties." (J.A. 77). 


With this comprehensive record before him, Judge Youngdahl handed down 
an extensive Memorandum of Findings of Fact and Conclusions of Law and issued 
Orders in which he found, concluded and ordered that (1) the plaintiffs had standing 
to bring this action; (2) the license to operate at 4881 was not “validly issued"; 

(3) operation by MacArthur Liquors, Inc. at 4881 under the illegal license, even 
temporarily, would do irreparable injury to appellants and should be enjoined 
pending advanced trial set for October 1, 1958; (4) MacArthur Liquors, Inc. should 
be authorized meanwhile to continue to operate at 5136; and ) plaintiffs should 
make a $5,000 bond. 

It was Judge Youngdahl’s considered opinion that, as alleged in the com- 
plaint: 
1. The Board violated the right given by Section 14(b) of the Act to plain- 
tiffs, as "remonstrants," to a hearing under "rules and regulations prescribed by 
the Board." | 

2. The Board violated the right given to plaintiffs by Section 14(a)5 of the 
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Act, as "persons residing or owning property in the neighborhood," to have the 
Board "consider" their "wishes." Judge Youngdahl found, as alleged in the com- 
piaint, that "the wishes of the community were bypassed and a decision made arbi- 
trarily contrary to their desires." (Emphasis added.) (J.A. 309). 

3. The Board may have violated the "absolute right" in plaintiffs (and 
others similarly situated) as "owners of a majority of the real property within a 
radius of six hundred feet" by Section 14(c) of the statute to prevent by their pro- 
test the granting of a license. Since the plaintiffs alleged a violation of that absolute 
legal right, they had standing to sue to enforce it. 

Thus, Judge Youngdahl affirmatively found and concluded that the plaintiffs 
clearly had standing to bring this suit. He stated: 


"The question [of standing to sue] is a significant one because of the 
sensitive area left to the Board’s discretion. In order to protect a citizenry 
from unwarranted exercise of that discretion, there must be adequate 
judicial review. The suggestion by defendant’s counsel that the right be 
limited to store owners immediately adjacent would be too restrictive. Nor 
does the Court feel that D.C. Code Title 25, Sec. 106, in granting the right 
of an unsuccessful applicant to appeal from the Board to the Commission, 
intended to limit appeal to the Court to unsuccessful applicants. 


“The statute, on the contrary, gives property owners within six hundred 


feet an absolute ee over the Board to prevent by their protest the grant- 
ing of a license. If their right is to be protected, the statute must contem- 


plate appeal to the courts should the Board arbitrarily ignore their protests. 


"The same is true with respect to those presenting 'the wishes of the 
neighborhood’ under Sec. 14 (2-5). The Palisades Citizens Association, 
Inc. representing property owners and residents in the neighborhood, and 
the three individual plaintiffs who own property and live in the neighborhood 
area took an active interest at the hearing to present the 'wishes of the 
neighborhood’. To protect them against arbitrary action contrary to the 
standard of 14(a-5), review to the courts should be afforded." (Emphasis 
added.) (J.A. 303). 


On August 27, 1958, MacArthur Liquors, Inc. appealed to this Court and 
simultaneously moved that this Court stay the effective date of Judge Youngdahl's 
orders. On September 3, 1958, the other defendants filed; a notice of appeal, but 
did not join in the motion for a stay. On September 4, 1958, the stay motion was 
argued before Judges Miller, Bazelon and Burger and denied, per curiam, on 
September 9, 1958, Miller, J., dissenting. 
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Meanwhile, on September 4, 1958, a few hours after conclusion of argument 
in this Court on MacArthur's stay application, MacArthur filed and served a mo- 
tion for summary judgment. Thereafter the Board filed and served a motion for 
summary judgment and to dismiss. On September 15, 1958 plaintiffs filed a cross- 
motion for summary judgment. 

These motions were heard September 26, 1958 by Judge Edward M. Curran. 
Az the conclusion of this hearing, Judge Curran announced from the bench his 
decision to dissolve Judge Youngdahl's preliminary injunction, to grant defendants’ 
motions for summary judgment and to deny plaintiffs’ motions for such a judgment. 
Said Judge Curran: 


"The individual plaintiffs in this case and the or plaintiff, the 
Palisades Citizens Association, to have legal standing in court, must show 
an injury or threat to a particular right of their own as: distinguished from 
the public's interest in the administration of the law. Nowhere in this 
complaint have the plaintiffs alleged any facts showing special injury or 
threat to a particular right of theirs as distinguished from the public 
interest. Furthermore, an injunction will not be granted by this Court where 
the damage is speculative, for equity will not interfere by injunction unless 
it be a material and actual injury, existing or presently threatened, and not 
one that is fanciful, theoretical or merely possible or is doubtful, eventual 
or contingent. Therefore, the preliminary injunction is dissolved and the 
defendants' motions for summary judgment are granted and plaintiffs’ mo- 
tion for summary judgment is denied. Counsel will ee the pr oper 
order." 


On October 1, 1958 Judge Curran filed an “Order Granting Summary Judg- 
ment of Defendants,"' together with findings and conclusions. In } paragraph 10 of 
his findings Judge Curran found as follows: 


"While defendant MacArthur submitted an affidavit bp a real estate 
expert who stated that no damage, irreparable or otherwise would result 
from the establishment of a liquor store at the premises to which the 
license had been issued by the defendant Board, and the plaintiffs submitted 
a counter-affidavit of a real estate expert who stated that in his opinion 
plaintiffs’ properties would be depreciated by the introduction of a liquor 
store at 4881, the Court finds that the mere presence of a retail store 
selling liquor for consumption off-sale at 4881 in the shopping center in 
which said premises are located would not in any way cause any damage 
or injury whatever to the value of the real estate owned. ee the individual 
plaintiffs." (J.A. 323). 
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That siame day the Association and individual plaintiffs appealed Judge 
Curran's decision, findings, conclusions and orders with respect to 4881 and moved 
that this Court grant a stay pending final determination of the appeals. After hear- 
ing on October 2, 1958, this Court denied the motion for a stay and consolidated the 
appeals with respect to 5136 and 4881 for hearing as promptly as possible. 


Iv. STATEMENT OF POINTS 


A. Palisades Citizens Association, Inc. v. Weakly, et al. 

1. The decision of the District Court granting summary judgment for the 
defendants and dismissing the complaint on the ground that the plaintiff did not 
have standing to sue should be reversed because the plaintiff had standing to seek 
judicial review of the alleged violation by the Alcoholic Beverage Control Board 
of the plaintiff's legal right as a remonstrant to a hearing under rules and regu- 
lations prescribed under Section 14(b) of the Act and its legal right as represen- 
tative of its members owning property and residing in the neighborhood to have 
their wishes considered. 
B. MacArthur Liquors. Inc.. et al. v. Palisades Citizens 
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facArthur 


1. The preliminary injunction was properly issued by Judge Luther~. . 
W. Youngdahi because: 

(a) The plaintiffs had standing to sue to obtain judicial review of the 
alleged violations of their legal and property rights by the Alcoholic 
Beverage Control Board. 

(b) The decision of the District Court granting a preliminary injunction 
was preceded by detailed findings of fact and conclusions of law which were 
based on substantial evidence obtained from four days of Court hearing, 
and from consideration of affidavits, briefs and oral argument. 

(c) The decision of the District Court that the plaintiffs were threatened 
with irreparable injury was based on substantial evidence of record. 
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(d) The preliminary injunction preserved the status quo, i.e., the status 
of the parties before the allegedly illegal license was issued and a move 
made in reliance on it. | 

(e) The granting of the preliminary injunction was a reasonable and law- 
ful exercise by the District Court of the broad discretion vested in District 


Courts in such matters. 


C. Palisades Citizens Association, Inc., et al. v. Weakly, 

‘et al., No. 14,703 (4861 MacArthur Boulevard, NW. - 

summary judgment for defendants.). 

1. The District Court erroneously granted summary judgment for the 
defendants because: 

(a) The decision of the District Court sunbusouane resolved a material 
issue of fact as to whether plaintiffs would be injured by an allegedly 
illegal liquor store. 

(ob) The decision of the District Court acres determined that the 
plaintiffs had no standing to sue to enforce their legal rights: (1) as 
remonstrants in a hearing under rules and regulations prescribed by the 
Board, (2) as owners and residents in the neighborhood to have their 
wishes considered instead of being arbitrarily bypassed by the Board, and 
(3) as owners of property within a six-hundred-foot radius to bar the 
issuance of a license if they and others constituting the owners of a major- 
ity of the real property in a six-hundred-foot radius protested. 

2, The District Court erroneously denied plaintiffs’ motion for summary 
judgment and should have granted it because on the undisputed facts with respect 
to which there was no material issue: ! 

(a) The Board failed to prescribe and make available to plaintiffs 
proper rules and regulations as required by Section 14(b) of the Act. 

(b) The Board erroneously failed to consider and, instead, arbitrarily 
bypassed the wishes of the plaintiffs and others owning property and re- 
siding in the neighborhood by, among other things, determining irrationally 
and on the basis of information obtained outside the record and after the 
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hearing was closed that there were 929-plus persons residing in the 
neighborhood. 

{c) The Board erroneously failed to count the protests of plaintiffs and 
others similarly situated because these protests were filed on a different, 
but substantially identical, form from the one which the Board thought 
should be used exclusively, and because plaintiffs’ signatures were not in 
the identical form as their names appeared on the Assessor's list for their 
particular property. 

,{d) The Board granted the license illegally, arbitrarily and capriciously 
and in reliance on evidence obtained outside the record and after the hear- 
ings were closed. 

3. The plaintiffs had standing to obtain judicial review of the Board's 
alleged violation of the plaintiffs’ legal rights. 


Vv. SUMMARY OF ARGUMENT 


The Plaintiffs are individuals owning property in which they reside and a 
Citizens Association representing them and others similarly situated. They seek 
to establish their rights to judicial review of allegedly arbitrary and capricious 
decisions and procedures of the District of Columbia Alcoholic Beverage Control 
Board. They are entitled to judicial review because the Alcoholic Beverage 
Control Act creates in them legal rights which the Board has violated: 

1. The legal right 2s remonstrants to a hearing pursuant to rules and 
regulations prescribed by the Board. These rights were violated here because the 
Board failed to make any rules and regulations available to the plaintiffs or to the 
public and the rules which: the Board finally dug up failed completely to give guid- 
ance to remonstrants in the very areas in dispute here. 

2. The right as persons owning property and residing in the neighborhood 
to have their wishes considered by the Board. Here the Board failed to consider 
the wishes of the neighborhood and instead arbitrarily and capriciously bypassed 
those wishes by, among other devices, making a determination outside the record 
after the hearing was closed as to the population of the neighborhood so as to try 
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to create the erroneous impression that granting of a license ‘a not be contrary 
to the wishes of the neighborhood. 

3. The right, together with others owning a majority of the real property 
within a six-hundred-foot radius, to protest the granting of a license. Here the 
Board arbitrarily and capriciously refused to count the protests of plaintiffs and 
others similarly situated on the irrationally technical grounds that the protest 
petitions were not signed on a form virtually identical to, but nevertheless different 
from, that which the Board cpnsidered to be the only form to be honored, or that 
they stated their names differently from the way their names appeared on the 
D.C. Tax Assessor's list. 

It is the plaintiffs’ basic contention here that if they, who have legal rights 
and property values at stake and who also appear as private attorneys general 
to enforce the legal rights of others similarly situated in their neighborhood, could 
not obtain judicial review sought here, no one can and the Board will be free to 
violate the law and the statutory rights of citizens with impunity. 

Accordingly, it is submitted that the District Court’s orders granting the 
defendants’ Motions for Summary Judgment and denying the plaintiffs’ Motion for 
Summary Judgment should both be reversed in Case No. 14,703 and that the Court's 
order granting defendants' Motion for Summary Judgment in Case No. 14,697 should 
be reversed with direction to the Court below to entertain and grant plaintiffs’ 
Motion for Summary Judgment. : 

In any event, the orders of the District Court in Nos. 14, 697 and 14,703 
should be reversed because the Court below determined material issues of fact 
on motions for summary judgment. The District Court found as a fact that there 
would be n0 irreparable injury to the plaintiffs and, therefore, therefore, they had no standing 
to sue despite allegations of irreparable injury in the verified complaints and the 
affidavits of Frank Phillips* and William Nichelson** showing that the individual 
plaintiffs would suffer irreparable injury to their real property and that the cor- 
porate plaintiff would suffer irreparable injury to its basic corporate functions 
and would lose membership if the actions af the Board were not airtailed by 


* - In 14,703 
** = In 14,697 
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judicial review generally and vacated in the cases. See NAACP v. Alabama, 356 U.S. 
__, 2L. Ed. 2d 1488 (1958). 

Similarly, the preliminary injunction in No. 14,645 was properly issvedby 
Judge Youngdah! who (1) held an extensive hearing, (2) filed elaborate and rea- 
soned findings of fact, (3) determined that the license was not validly issued as 
a matter of law, (4) on the basis of substantial evidence found that the plaintiffs 
would be irreparably injured by temporary operation of the liquor store, and that 
any loss suffered by MacArthur while the status quo was maintained would be 
minimized if it stayed in operation at 5136 and, in any event, that any loss would 
be the self-inflicted result of an unseemly race against the law. Accordingly, the 
decision granting a preliminary injunction should be affirmed. 


VI. ARGUMENT 


A. The District Court erroneously granted summary judgment for the 
en S when re was a genuine issue of material fact as to 
defendants’ claim that wiatatiets! property rights would not be damaged. 


Judge Curran’s findings and conclusions in No. 14,703 expose a clear re- 
versible error in the grant of a summary judgment for the appellees.* 
1. Rule 56 (c) of the Federal Rules of Civil Procedure provides that: 


“The judgment sought shall be entered forthwith if the pleadings, de- 
positions, and admissions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law." 


2. Judge Curran failed to find or conclude that there was "no genuine issue 
as to any material fact raised by the defendants’ motions for summary judgment.” 
Nor could he decide in favor of defendants on the record before him here. Quite 
the contrary. Judge Curran's Finding Number 10 examined conflicting affidavits 
submitted by each party and attempted to resolve the conflict by a finding that: 


“the mere presence of a retail store selling liquor for consumption off- 
sell at 4881 in the shopping center in which said premises are located 
would not in any way cause any damage or injury whatever to the value 


* - By contrast, the motion of plaintiffs for summary judgment can, it is sub- 
mitted, be granted on undisputed pleadings and facts. 
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of the real estate owned by the individual plaintiffs." | 

3. This finding that the illegal liquor store would cause no damage to 
appellants is reversible error because there is at the very least a genuine issue 
as to this fact. The finding directly resolves an issue of fact against the allega- 
tions of the verified complaint and affidavit of Frank S. Phillips. He swore that 
the presence of a liquor store at 4881 would, in his opinion, permanently and 
irreparably depreciate the value of the property of the individual appellants. It 
is true that appellees attempted to counter Mr. Phillips’ affidavit by the affidavit 
of a Mr. Harrington. Mr. Harrington represented himself as having been in the 
real estate business off and on for about ten years as an employee of a real estate 
firm for which he had sold a number of commercial and residential properties in 
the neighborhood of 4881 and that in his opinion the introduction of a liquor store 
would not harm the value of the plaintiffs’ property. A trier of fact would, we 
submit, have difficulty finding, as did Judge Curran, that the testimony of an 
experienced appraiser, builder and developer like Mr. Phillips could be outweighed 
by the testimony of Mr. Harrington, who by his affidavit, would not even be qual- 
ified to testify as an expert. Even assuming that Mr. Harrington's testimony might 
be competent, however, the resolution of the conflicting affidavits was not the 
proper business of a court deciding a case on a motion for summary judgment. 

Thus, in Hunter v. Mitchell, 86 App. D.C. 121, 180 F. 2d 763 (D.C. Cir., 
1950), plaintiff sued for a declaratory judgment, mandatory injunction and dam- 
ages on account of the allegedly illegal action of the Navy Department in down 
grading him. Counter affidavits were submitted as to whether or not the appellant's 
down grading was the result of a reduction in force or a general reorganization 
plan in the Design Branch at the Philadelphia Navy Yard. The trial court granted 
the Government's motion for summary judgment. This court reversed quoting 
with approval and emphasis the decision of the Court of Appeals for the Third 
Circuit in Frederick Hart & Co., Inc. v. Recordgraph Corporation 169 F. 2d 580, 
581 (1948) that: 


"It is well-settled that on motions to dismiss and for summary judg- 
ment, affidavits filed in their support may be considered for the purpose 
of ascertaining whether an issue of fact is iad but they cannot be 
used as a basis for deciding the fact issue." 
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In accord: Dewey v. Clark, 86 App. D. C. 137, 180 F. 2d 766 (D. C. Cir., 1550) 
and cases there collected. 
This Court has also taught that the trial court may not: 
*, . . on motion for summary judgment, determine the credibility of 


. . . affidavits.” Minor v. Washington Terminal Co., Inc., 86 App. D.C. 
71, 180 F. 2d 10 (D.C. Cir., 1550)- 


Furthermore, as this Court has also held in Farrall v. District of Columbia 
Amateur Athletic Union, 80 App. D. C. 396,397,153 F. 2d 647, 648 (D.C. Cir. 1946): 


"[A] n affidavit cannot be treated, for purposes of the motion [for 
summary judgment], as proof contradictory to well-pleaded facts in the 
complaint." 


B. The District — eeeneeus) rranted ee seen for summ2 


1. The Individual Plaintiffs 

Judge Curran’s order as to the individual plaintiffs in No. 14,703 is clearly 
erroneous. If these individual plaintiffs, who are persons residing or owning pro- 
perty in the neighborhood and within six hundred feet of the premises for which 
the license is sought cannot obtain judicial review of the presumably illegal order 
granting the license, “no one can." Cf. Parker v. Fleming, 329 U.S. 531, 537 
(1947). If the Board is thus to be immunized from judicial review, it "could act 
lawiessly with impunity." Cf. Joint Anti-Facist Refugee Committee v. McGrath, 
341 U.S. 123, 143 (Black, J., concurring). 

This Court has already said that the actions of the Board are subject to 
judicial review and that they will be set aside when arbitrary and capricious, 
particularly when it is established that actions are taken or decisions made by the 
Board without substantial evidence. Minkoff v. Payne, 93 App. D.C. 123, 126,. 

210 F. 2d 689, 691 (D.C. Cir. 1953). 

Indeed, Judge Curran himself has reviewed and set aside, on the motion of 
an unsuccessful applicant for a liquor license, an order of the Board on the ground 
that it "was unwarranted in law because it was without any factual basis in the 
evidence.” Clore Restaurant Inc. v. Payne, 72 F. Supp. 677, 682. (D.C., D.C., 1947). 

It is respectfully submitted that the plaintiffs here have as much, if not 
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more, basis for judicial review than the unsuccessful applicant for a liquor license. 
It is well established that: 


"The liquor business is not one in which a person _ a natural right 
to engage in because it is potentially dangerous to the ni " Clore 
Restaurant Inc. v. Payne, supra at 681. 


The Alcoholic Beverage Control Act creates legal rights in a specified 
class of persons to cppose the granting of a particular license as stated by Judge 
Youngdahl. These specific rights of these specific persons including plaintiffs are: 

a) The right of any person who becomes a remonstrant to have a hear- 
ing "under rules and regulations prescribed by the Board.” 

b) The right of any person “residing or owning property in the neigh- 
borhood" to have the Board "consider" his "wishes." 

c) The absolute legal right of the very special class of persons owning 

a majority of the real property within a six-hundred-foot radius of the 

premises to be free from a liquor store in that radius if they so desire. 

The vice of Judge Curran’s opinion is exposed by the premise which he 
states: : 

"The. . . plaintiffs. . . to have legal standing in Court, must show an 


injury or a threat to a particular right of their own as distinguished from 
the public's interest in the administration of the law.” 


It is true that the plaintiffs have an interest in the administration of the law as 
such. They are commissioned by Congress as private Attorneys General to curb 
the Board. Cf. FCC v. Sanders Brothers Radio Station, 309 U.S. 470 (1940) 

and cases following it. In addition, these plaintiffs are not here merely as mem- 


bers of the general public. They have particular legal rights created by statute 


in each of them individually and as members of a specific, narrow, defined class 
of persons. The plaintiffs allege, and Judge Youngdahl found, that their specific 


rights were violated by the arbitrary and capricious decision and actions of the 
Board, Furthermore, they allege, the Frank Phillips’ affidavit confirms, and 
Judge Youngdahl found as a fact, that the unlawful acts of the Board threatened 
immediate and irreparable property damage to each of them as distinguished from 
the general public. Even without the showing of property damage, it is respect- 
fully submitted that these plaintiffs are entitled to judicial review of Board action 
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violating rights created in them specifically by statute. The proof of damage to 
the property owned and lived in by the individual strengthens and confirms their 
standing to seek judicial review. Cf. FCC v. Sanders Brothers Radio Station, 
Supra. 

It is noteworthy that in the only case to reach this Court involving the 
standing of persons owning property or residing in a neighborhood to obtain judi- 
cial review of an ABC order granting a license, this Court assumed, without de- 
ciding, that there was such standing, but affirmed the decision below on other 
grounds. Clark v. Payne et al, App. D.C. , 207 F. 2d 655, (D.C. Cir., 1958). 

There is, however, persuasive precedent supporting the view that the in- 
dividual plaintiffs are entitled to judicial review here. For example, in Page, 
et. al. v. Blunt, 126 Colo. 324, 248 Pac. 2d 1074, an individual remonstrant sued 
to set aside an allegedly arbitrary and capricious decision by a City Council in 
granting a liquor license. The statute involved in that case required that: 


"f L jicensing authorities shall consider the reasonable requirements of 
the neighborhood to which the applicant seeks to change his location, the de- 


sires of the inhabitants as evidenced by petitions, remonstrances or other- 
wise and all reasonable restrictions which are or may be placed upon the 
new district or districts by the council . . ." (126 Colo. at p. 326). 


The statute failed to provide specifically for a court review by any person 
other than the applicant for a liquor license. The Supreme Court of Colorado 
held, however, that under the statute: 


"(The inhabitants of the neighborhood do have an interest and, where 
the licensing authority has acted without jurisdiction or greatly abused 
its discretion, such inhabitants are without adequate remedy save by pro- 
ceeding in the nature of certiorari." (Id.) 


After examining the evidence on which the Council made its decision the 
Court determined that the Council had "'acted contrary to the desires of the inhab- 
itants, as undisputedly shown by the record, and it acted without any evidence or 
showing whatever as to the needs of the community." Thus, the Court concluded 
that the Council's action was: 


” "based on conclusions from the evidence such that reasonable men 
fairly and honestly considering it must have reached contrary conclusions’ 
. . . Therefore, as a matter of law, such action was capricious and 
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arbitrary; plaintiff's action was well-grounded, and the ‘ca sea for 
license should have been denied." (Id. at 330). 


See also State v. Gutschke, 149 Tex. 292, 233 S.W. 2d 446; Wacker’ s License, 
6 Pa. Sup. 323, 326; Early v. Richard, 35 App. D.C. 540; Minkoft v. Payne, 93. 
App. D.C. 123, 210 F. 2d 689. 

2. The Corporate Plaintiff. ! 

So far as the corporate plaintiff is concerned, we rely upon the recent 
decision of the United States Supreme Court in NAACP v. Alabama, 2 L. Bd 2¢ 
1488, 1497-8 { U.S, 1958) where the Court held that the plaintiff association had 
standing to sue to protect the rights of its members: ! 


“The Association both urges that it is constitutionally entitled to resist 
official inquiry into its membership lists, and that it may assert, on behalf 
of its members, a right personal to them to be protected from compelled 
disclosure by the State of their affiliation with the Association as revealed 
by the membership lists. We think that petitioner argues more appro- 
priately the rights of its members, and that its nexus with them is sufficient 
to permit that it act as their representative before this Court. In so con- 
cluding, we reject respondent's argument that the Association lacks standing 
to assert here constitutional rights pertaining to the a aaa who are 
not of course parties to the litigation. 


*x* * * * * 


"If petitioner's rank-and-file members are constitutionally entitled to 
withhold their connection with the Association despite the production order, 
it is manifest that this right is properly assertable by the Association. 

To require that it be claimed by the members themselves would result in 
nullification of the right at the very moment of its assertion. Petitioner 

is the appropriate party to assert these rights, because it and its members 
are in every practical sense identical. The Association, which provides 

in its constitution that '[a]ny person who is in accordance with [its] prin- 
ciples and policies . . . ’ may become a member, is but the medium through 
which its individual members seek to make more effective the expression 


of ene own views. The reasonable likelihood that the Association itself 
diminis rt and m r ma b adverse 
d iJ is plled is er facto : ds 





The Association here is the successor to the a association 
by the same name. The Association circulated the petitions which were submitted 
in this case, including those inadvertently signed by owners living within a six- 
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hundred-foot radius on, Form 14(a), which signatures were denied recognition by 
the Board under Section 14(c). The Association's President, the retired Execu- 
tive Vice President of Woodward & Lothrop, appeared and testified to the Associa- 
tion’s opposition. By affidavit in No. 14,697, the Association's former President, 
William Nichelson, demonstrated that for over twenty years the Association in 
pursuance of the objects for which it was formed, has represented its members in 
protest against the introduction of a liquor store anywhere along MacArthur Boule- 
vard; its members have come to rely upon the Association to lead this protest for 
them; if the Association’s wishes and those of the members whom it represented 
in opposition to liquor stores on MacArthur Boulevard were to be consistently 
disregarded, as the Board has disregarded them in this case, one of the Associa- 
tions’s primary purposes would be frustrated and it would lose members and dues. 
Accordingly, the Association clearly had standing to sue for itself and as a 
representative of its members. 


3. Authorities Relied on Below Distinguished. 


It is respectfully submitted that authorities relied upon by appellees below 


are inapposite. For example, heavy reliance on Perkins v. Lukens Steel Co., 310 
U.S. 113 is misplaced. That case stands merely for the proposition that: 


"Statutes regulating the contracting procedures of officers of the Federal 
Government are enacted solely for the benefit of the Government and confer 
no enforceable rights upon persons dealing with it." Friend v. Lee, 95 
App. D.C. 224,227,221 F 2d. 96, 100 (D.C. Cir., 1955). 


Here, of course, the Alcoholic Beverage Control Act itself specifically confers 
rights on these plaintiffs. 

Similarly the case of Alabama Power Company v. Ickes, 302 U.S. 464, 
holds merely that where the Government manufactures electric power in the public 
interest, as determined by Congress as a matter of policy, competitors who might 
be injured by the resulting competition have no standing to sue. Their remedy was 
with Congress. Cf. Kansas City Power & Light Co. v. McKay, 96 App. D. C. 273, 
277, 225 F. 2d 924, 931 (D. C. Cir., 1955). Here, of course, there is no overriding 
public interest to be served by the installation of a liquor store at any particular 
location, particularly where it is done in the teeth of the wishes of the persons 
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residing and owning property in that very neighborhood. And these plaintiffs have 
no remedy with Congress. : 

Appellees have also relied on the decisions of the Pennsylvania Courts 
holding that inhabitants have no standing to sue to enjoin the introduction of a 
particular liquor store. See, e.g., In re Seitz, 157 Pa. Super 553. Pennsylvania 
statutes, however, unlike the statute here, specifically provide for appeal by appli- 
cants and by specified protesting institutions such as churches, hospitals, schools 
and the like. Individual remonstrants are conspicuously omitted. [47 Pa. Sta- 
tutes, Sec. 4-464]. The Pennsylvania Courts have concluded that the careful 
language of the legislature specifically giving a right of appeal to some specifically 
denies such right to others, including inhabitants not mentioned in the statute. 
Furthermore, as a Pennsylvania Court has emphasized, the Pennsylvania liquor 
laws have local option provisions so that inhabitants can decide whether or not 
to have liquor stores. Their remedy is at the polls. Liquor License of Penbrook 
Post, No. 730, American Legion, 65 Dauph. 3. By contrast here, there is no 
Congressional bar against judicial review. On the contrary, the statute which gives 
rights to property owners in the neighborhood and in the six-hundred-foot radius 
plainly implies that Congress expects those rights to be protected by judicial 
review, at least as meticulously as the rights of applicants. Furthermore, resi- 
dents of the District of Columbia, unlike inhabitants in Pennsylvania, have no right 
to vote for local option or anything else. Accordingly, it.is respectfully submitted 
that a court of equity should be particularly solicitous in the enforcement of statute- 
created rights of these plaintiffs as residents and property owners with respect 
to liquor licenses in their neighborhood - particularly where there has been a 


showing that injury to their property would result from an illegal grant. 


C. The District Court erroneously failed to grant summary judgment 
or the plaintiffs. 


It is respectfully submitted that, for the reasons stated by Judge Young- 
dahl in granting the preliminary injunction and for the additional reasons herein 
stated, plaintiffs' motion for summary judgment in No. 14,703 should have been 
granted. ! 
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1. Rules and Regulations. 
Section 14(b) of the Alcoholic Beverage Control Act provides that: 


"[I]f remonstrance against the granting of . . . [a] license is filed, 
no final action shall be taken by the Board until the remonstrant shall 
have had an opportunity to be heard, under rules and regulations prescribed 
by said Board.” 


In the hearing on the preliminary injunction, Judge Youngdahl carefully 
examined Mr. Weakly, the Chairman of the Alcoholic Beverage Control Board, as 
to the existence, publication and content of rules and regulations required by the 
statute for the guidance of remonstrants. Mr. Weakly contended to Judge Young- 
dahl that there were rules and regulations and offered a copy to the Court. Mr. 
We-akly conceded that the so-called regulations had never been printed, posted in 
the D. C. Register, or otherwise published, except in limited circulation to mem- 
bers of the Board and selected members of a D. C. Bar Association Committee 
appointed to revise them. He also conceded that he had conspicuously failed to 
offer a copy to counsel for plaintiffs in hearings before the Board when plaintiffs’ 
counsel had, on two separate occasions, moved to dismiss because of lack of rules 
and regulations. The Chairman testified to Judge Youngdahl that he had failed to 
tender copies to counsel because counsel did not specifically request them! (J.A. 
196). Judge Youngdahl also had before him the affidavits of Carl Burns and Edward 
Pawlick that they had requested copies of the affidavits from the Board’s Executive 
Secretary and were told that there were no such rules and regulations available. 
Judge Youngdahi had also heard counsel for the Board state in chambers at the 
hearing on the restraining order that he did not know of any procedural rules and 
regulations. 

In addition, the Association had repeatedly requested the D. C. Commis- 
sioners to publish rules and regulations and had been advised that this was under 
consideration. Indeed, the Commissioners’ answers to these requests strongly 
suggest their belief that there were no regulations. (J.A. 76) 

Judge Youngdahl found and concluded on this evidence that: 
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"If . . . any rules were in existence,. . ag were never shown to pro- 
testants despite their repeated requests.” (J. A. 307). | 


It cannot be disputed that the so-called rules and regulations proffered to 
Judge Youngdahl by the Chairman of the Board were not made available to plain- 
tiffs or the public by the Board. It seems obvious that unpublished rules and 
regulations which were unavailable to the public either on requests made by indi- 
vidual citizens to the Board or even to counsel in open hearing (except possibly 
upon specific demand made directly to a member of the Board) are not rules 
and regulations "prescribed" by the Board within the meaning of Section 14(b). 

In addition, Judge Youngdahl considered the problems which confronted 
remonstrants in the hearing because of the unavailability and inadequacy of the 
alleged rules and regulations. The fatal deficiencies of the substance of the 
alleged rules and regulations were dramatically exposed in this case. It is 
undisputed that the rules and regulations, if any, failed to: 

a) Define the word "neighborhood" as that term is used in Section 

14(a) 5 of the Act; | 

b) Outline a procedure for the guidance of remonstrants for determin- 
ing the boundaries of a "neighborhood" in a particular case; 

c) Guide remonstrants as to the procedure used by the Board to deter- 
mine the population of a "neighborhood"; or 

d) Instruct or guide remonstrants as to forms, procedure and calcu- 
lations to be used pursuant to Section 14(c) of the Act to determine whether 
owners of a majority of real property within a six-hundred-foot radius 

of a premises for which a liquor license is sought oppose the application. 

Thus, Judge Youngdahl concluded: 


“The inadequacy of these rules to comply with the ntatotory require~ 
ment is manifest and appears to have been acknowledged by the Board 
itself. Thus, there was a Committee of the District Bar Association 
working on drafting a set of rules and regulations to secure to protest- 
ants the right guaranteed them under the statute. Whatever may be the 
adequacy of the rules to come, the present set_is woefully inadequate, a 
token compliance with the statutory prerequisite." (Emphasis added.) (J.A. 308 


They were not the rules and regulations contemplated by the statute for the 
guidance of remonstrants. See French v. Edwards, 80 U.S. 506, 13 Wall. 506, 511. 
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It is respectfully submitted that summary judgment should have been 
granted to the plaintiffs on account of the undisputed proof of the Board's failure 
to properly prescribe rules and regulations as required by the statute or to make 
them available for the guidance of remonstrants. 

2. Wishes of the Neighborhood. 

Section 14(a) 5 of the Alcoholic Beverage Control Act requires the Board 
to determine that the place for which a license is to be issued is an appropriate 
one "considering . . . the wishes of the persons residing or owning property in 
the neighborhood of the premises for which the license is desired.” 

In these cases the granting of each license was protested by over 400 resi- 
dents and property owners'in each neighborhood and by responsible community 
organizations including Palisades Citizens Association, Inc., Palisades Community 
Church, the Florence Crittenton Home, the Hardy School PTA, and the District 
of Columbia Recreation Board. With respect to these protests by over 400 resi- 
dents in each case, the Board made specific findings of fact. 

In sustaining the license at 5136 the Board found: 


"l Bly the best means available to it the Board has ascertained that 
within this neighborhood there is an adult population of approximately 
1700 persons, and the Board finds further that those persong who did not 
voice objectio the iss s license ou ered ut 3 
1 those who protested its issua d further finds to issue 
this license would not be contrary to the wishes of the persons residing 
or owning property in the neighborhood." (Emphasis added.) (J.A.15 ). 


With respect to 4881 the Board found that: 


"By the best means available to it, the Board has determined that 
within this neighborhood there is approximately a population of 929-+ 
adults, of whom 412 are alleged to have signed petitions." (J.A.62 ). 


These findings by the Board were necessary to support its conclusion that 5136 
and 4881 were appropriate places considering the wishes of the neighborhood. 
Yet, it is submitted, in making these crucial findings the Board acted arbitrarily 
and capriciously both in the procedure used to make the findings and in the sub- 
stance of the findings. 

The arbitrary and capricious character of the Board's findings plainly 
appears from a consideration of the following undisputed facts: 
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a) There is no finding of fact as to the boundary of the "neighborhood" 
as that term is used in Section 14(a) 5 so that it is impossible to test the 
first premise as to the "1700" and "929+" populations of the two neighbor- 
hoods. | 
b) There is no evidence of record and none was submitted in the Board 
hearing subject to cross-examination and argument as to the boundary of 
the neighborhoods or as to the number of persons residing in each. 

c) The information upon which the Board determined for itself the 
boundaries of the neighborhoods and based its findings that the population 
af the neighborhoods was "1700" and "929+," respectively, was gathered 
by the Board dehors the record after each hearing was closed. The bound- 
aries were determined by the Board from maps not in the record and by 
members of the Board riding around in an automobile and walking around 
the neighborhood after the hearings were closed. i 

d) The hypothetical population figures of "1700" in the case of 5136 
and "929+" in the case of 4881 were obtained by counts of the houses in the 
neighborhoods (made after each hearing was closed), multiplied by a factor 
obtained outside the record in telephone conversations between a member 
af the Board's staff and employees of the Bureau of Census. 

e) According to Judge Youngdahl, if any factor was to be applied, it 
should have been 2.2 instead of 2.4. (J.A. 309) : 

f) The Board multiplied the 2.4 factor by the number of houses in 
order to determine the hypothetical population. It did not multiply the 
number of signers by a factor. Thus, for example, the comparison of 412 
actual signers against a license at 4881 to a hypothetical adult population 
of "929+" was irrational and misleading - like a a ia of apples and 
oranges. : 

g) If a factor had been applied both to the number of signers and to the 
number of houses, and it were assumed conservatively that there were two 
signers per house, the Board would have been compelled to find that a 
majority of persons in the neighborhood opposed the granting of the license 
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and to conclude that the application should be denied. This is illustrated 
by the following table about which Mr. Weakly testified and which was 
presented to Judge Youngdahl in the hearing on the preliminary injunction: 


Actual number of signers 412 
Assumed number of signers per house 2 


Assumed number of houses 206 
Assumed factor of adults per house x 2.4 


Assumed number of signers 494 
Assumed number of neighbors per Board 929 
% of assumed neighbors who were signers 52% 

h) The procedure used by the Board of constructing each neighborhood 
“after the hearing and the Board knew the number of protestants" deprived 
any persons who were in the "neighborhood" (but did not know that they fell 
within it) of an opportunity to protest (J.A. 308). 

i) Determining the boundaries of each neighborhood and its population 
after the hearing was closed, and the number of protestants known, put the 
Board in position to gerrymander the neighborhood, if, in fact, it did notdo so. 

j) The Florence Crittenton Home for Unwed Mothers is between a 
quarter and a half mile from 4881 (J.A. 129). The girls there visit the drug 
store next to the proposed liquor store “every day."" (J.A. 129). The Board 
constructed the boundary of the "neighborhood" after the hearing was closed 
so as to find as a "fact" that the Florence Crittenton Home was “well outside 
the neighborhood"! [See map in record.] Representatives of the Florence 
Crittenton Home, fearful of the effect of a nearby liquor store upon their 
charges, vigorously protested the application. Yet by the incredible, arbi- 


trary and capricious finding that the Home was "well outside the neighbor- 
hood," the Board bypassed this very serious and significant protest. 
It is respectfully submitted that, as Judge Youngdahl found: 


". . . the wishes of the community were by-passed and a decision 
made arbitrarily contrary to those desires."" (Emphasis added.) 
(J.A. 
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| 
It is submitted that this error, demonstrable by undisputed pleadings and record 


evidence, sustains the motion for summary judgment by the plnintifts. 
* * * * * 


The motion of MacArthur Liquors, Inc. in 4881 places bane emphasis on 
15 letters read into the record at the Board hearing by its counsel. MacArthur 
Liquors, Inc. contends that these letters are substantial evidence which support 
all of the Board's incredible conclusions and cure its many drastic errors. There 


are several answers to:this contention: 

a) There were no such letters with respect to 5136. 

b) None of the authors of these letters appeared at the hearing, and 
therefore, were not subjected to cross-examination as to their personal 
or business relationships or obligations to the applicant, whether they 
wrote their own letters,* whether they received any consideration, directly 
or indirectly, for writing them, etc. By contrast, ten protestants appeared 
and testified. : 

c) The letters were not evidence, as indicated at the conclusion of the 
hearing by Board Member Tyson. Each letter read to the Board, according 
to Member Tyson: : 


", . . is just - shall we say - 'a vote’ in favor of the applicant, however 
strongly it is worded, and doesn't carry any WeteA with the Board, one 
way or the other." (J. A. 160). 


Counted as votes the letters mean only that the nighiicntiond voted by the 
overwhelming vote of 412 to 15 against the application. ** Only by, in effect, 
ignoring this overwhelming expression of the wishes of the neighborhood 
in opposition to the license could the Board approve the application here. 

da) As Judge Youngdahl observed with respect to the Raat which were 
also submitted to him: 


* - For example, one of the letters was written in the hand of Aaron Bassin, 


(J.A. 231). 
** - See also alleged Board. ee par. 9 (J.A. 161). 
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“Five of these letters were solicited by the applicant and about half of 
the unsolicited letters seem motivated more by their desire to have the 
store removed from its present location at 5136 rather than a positive 
sentiment in favor of a liquor store at 4881. Thus the letter of Freder- 
ick R. Pettis says: ' * * * I believe the new location is the proper site 
for a liquor store. Its present location is more of a residential area 
than the heavy commercial area in the 4800 block of MacArthur Boule- 
vard. * * *’ Another example is that of Charles E. Perry: ' * * * 
Recently I have purchased a home at 5225 Manning Place, N. W. and, 
from a personal viewpoint, this liquor store in the commercial district 
would not be as objectionable as it is in its present location. * * *'™ 
(J. A. 299, 300) 


e) The Board made no determination and the defendants here make no 

showing that the authors of the letters resided or owned property in the 
"neighbor hood” as determined by the Board, or otherwise. 

f) The contentions in some of these letters that the authors were har- 
assed to sign petitions fail to consider the barrage of 14 liquor license 
applications which have descended on the MacArthur Boulevard neighbor- 
hood over the years - at least three in the last two years. 

In this very case Aaron Bassin, individually, applied for a license at 
4881 in December, 1957 and, after petitions were collected and a hearing 
held before the Board, withdrew it. (J. A. 78). When Bassin bought the 
stock of Mac Arthur Liquors, Inc. and filed still another application for 
4881 in March of 1958 the Board was requested by the President of Pali- 
sades Citizens Association to accept petitions signed in December, 1957 
against the application of Aaron Bassin, individually. The Board replied 
that new petitions would have to be obtained. (J.A. 79,80) The harassment 
results from the failure of the Board to protect the neighborhood from repe- 
titive applications and its unlawful refusal to deny Mr. Bassin's application 
filed in the name of MacArthur Liquors, Inc. on March 14, 1958, when he 
had withdrawn an application for the same premises in January, 1958, after 
a hostile hearing on it. This failure to dismiss the second application 
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violated the Commissioners’ Regulation 27 which bars an application filed 
by an applicant who has withdrawn or lost an application for the same loca- 
tion within the preceding year.* 
3. Petitions of Residents within a Six-Hundred-Foot aie 
Section 14(c) of the Alcoholic Beverage Control Act provides that: 


". ..noplace. . . shall be determined appropriate if the owners of a 
majority of the real ‘property within in radius of 600 feet of the boundary 
lines of the lot or parcel of ground upon which is situated the place for 
which the license is desired, shall, on a form to be prescribed by the 
Commissioners and filed with the Board, object to the granting of such 
license . . . This subsection shall be construed as a limitation upon the 
discretion of the Board in granting a license and not as a limitation upon 
the discretion of the Board in refusing a license. . . 


There were attached to the complaint filed in No. 14,703 two virtually 
identical forms prescribed by the D.C. Commissioners for opposing liquor licen- 
ses: Form 14 and Form 14(a). It is alleged in the complete and has been found 
by Judge Youngdahl that: 


"These forms are identical in almost all respects. . . . The 14 (a-5) 
petition then has on each line a place for the petitioner's name, a space 

to sign in either 'owner" or 'resident;' the number of the square or parcel, 
the lot, and the address. The 14(c) petition has a place for the petitioner's 
hame, the square or parcel number, the lot, and the address. There is no 
space on this form to state whether the signer isa resident or owner.** ™ 
(J.A. 298, 299).. 


Furthermore, examination of the forms will show cel debate that there 
is no relevant difference. Most important, there was no difference which would 
be intelligible to the layman for whom the forms were presumably intended. The 
only way one could know the different purpose of the two forms would be by obtain- 
ing and reading, and comprehending, the language of Sections 14(a) 5 and 14(c) of 
the statute. Nowhere is it indicated that one or the other of the forms is pre- 
scribed by the Commissioners. The forms do not mention the six-hundred-foot 
radius or the "neighborhood."' And, most important here, there are no rules or 
regulations guiding remonstrants'’ path around the obvious trap created by these 
apparently interchangeable forms. 


* - (J.A. 45) 
** - All signers of Form 14 are supposed to be owners. 
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At the hearings on July 15, 1958, plaintiffs offered in evidence signatures 
of persons (excluding tenants)* estimated to own approximately 425,000 square 
feet out of the approximately 735,000 square feet which constituted the eligible 
real estate in the six-hundred-foot radius. (J.A. 143). Some of these signatures 
were on Form 14, but some were inadvertently put on Form 14(a). (J.A.136 ). 

The Board ruled, as a matter of law, that signatures of owners on Form 
14(a) would not be considered by the Board as expressions of opposition within 
the meaning of Section 14(c) even though the signers clearly identified themselves 
on the Forms as owners. (J.A. 139). The signatures of the individual plaintiffs 
were disregarded apparently because they were not in the same precise words 
and letters as the plaintiffs’ names appeared on the Assessor's list. Yet nowhere 
do the rules, regulations, or any other directive of the Board available easily to 
the public suggest that such meticulous signing is required. Nor is there any 
suggested rational basis for such a strict requirement of precision in the context 
of popular expression of protest against a liquor license. 

By disregarding these signatures of the plaintiffs and others similarly 
Situated merely because they were on one form prescribed by the Commissioners 
instead of on another misleadingly similar form prescribed by the Commissioners 
or because of a disparity in form of signature, the Board was able to find that the 
owners of a majority of the real property within the six-hundred-foot area did 
not oppose the application. 

It is alleged in the verified complaint, and plaintiffs offered to prove at 
the Board hearing, that, but for the error of law committed by the Board in refusing 
to honor the signatures filed in technical error on Form 14(a) instead of Form 
14, owners of a majority of real property in the six-hundred-foot radius 
objected and the application should have been denied. 

The Board's decision to exclude the signatures for purposes of Section 
14(c) irrationally exalts form over substance. The error and absurdity of the 
Board's decision to exclude the signatures for purposes of Section 14(c) is drama- 
tically exposed by contrast with Court decisions concerning the adequacy of 


* - The compiaint also alleges that the Board erroneously failed to count owners 
of terms of years as “owners within the meaning of Section 14(c)." 
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Federal Income Tax Return Forms for the purpose of tolling the statute of limi- 
tations. In Germantown Trust Co., Trustee v. Commissioner,* the taxpayer was 
a trust company which had created a separate so-called common trust fund in which 
smail investors could place savings and obtain diversification. The taxpayer filed 
a fiduciary income tax return on Treasury Form 1041. The Commissioner later 
determined that the trust was taxable as a corporation and assessed a deficiency. 
The Commissioner claimed that even though the statute of limitations had run, 
the assessment was valid because the taxpayer failed to file a corporation income 
tax return on Treasury Form 1120. The Supreme Court held that the return filed 
on Form 1041 fully served the purpose and tolled the statute of limitations because 
it contained all of the relevant information which would have been supplied if Form 
1120 had been filed.** | 

Said the Court: | 


"The respondent's contention is that where a fiduciary, in good faith, 
makes what it deems the appropriate return, which discloses all of the 
data from which the tax, treated as one imposed upon an association 
(classified as a corporation under the statute), can be computed, such a 
return is to be deemed no return. We think this view inadmissible." (309 U.S. 30$ 


So here we submit that the Board committed a gross and prejudicial error 
of law when it treated the signatures of owners within a six--hundr ed-foot radius 
as no signatures for purposes of Section 14(c) because they were made on Form 
14(a) instead of Form 14. It is undisputed that Form 14(a) disclosed "all of the 
data" which would have been supplied by Form 14. If a Federal Income Tax 
Return can toll the statute of limitations even though filed on the wrong form, 
surely the Board is not required to close its eyes to the protests of owners ina 
six-hundred-foot radius because the protests are on confusingly similar, but 
different forms. This is particularly so under Section 14(c) of the statute which 
states with respect to protests from owners ina ne radius of the 


i - 309 U.S. 304 (1940) 
- Cf. Automobile Club of Michigan v. Commissioner, 353 U. Ss. 180 (1957) and 
Commissioner v. Lane-Wells Co., 321 U.S, 219 (1944) where the taxpayer 
filed forms which were not only different technically from the ones prescribed, 
but more important, "did not show the facts on which liability would be pre- 
dicated,’ (Lane-Wells) or lacked "the data necessary for the computation 
and assessment of deficiencies" (Automobile Club). : 
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of the applicant’s premises: 


"This subsection shall be construed as a limitation upon the discretion 
of the Board in granting a license and not as a limitation upon the discre- 
tion of the Board in refusing a license. ..." 


On the basis of the undisputed pleadings, documents of record at the Board 
hearing, and the statements of the Board members there, this error of law com- 
mited by the Board is ground by itself for a summary judgment for the plaintiffs. 


5 istrict correctl ed the prelimi i ction 
was erroneously dissolved and should be reinstated. 


The District Court here had wide discretion with respect to granting a 
preliminary injunction, and did not abuse that discretion here. 
As this Court has said: 


"Whether or not a preliminary injunction should issue is ordinarily a 
matter for the discretion of the District Court to be exercised upon this 
series of estimates: ‘the relative importance of the rights asserted and 
the acts sought to be enjoined, the irreparable nature of the injury allegedly 
flowing from denial of preliminary relief, the probability of the ultimate 
success or failure of the suit, the balancing of damage and convenience 
generally." Embassy Dairy, Inc. v. Camalier, 93 App. D.C. 364, 367, 

211 F. 2d.41,43 (D. C. Cir., 1954). 


Here Judge Youngdahl held hearings over four days during which he received 
the testimony of the Chairman of the A.B.C. Board, and of Aaron Bassin, Presi- 
dent of MacArthur, as well as affidavits, briefs and oral argument. He carefully 
reviewed this evidence and the relevant law in a 20-page memorandum of findings 
and conclusions. He had substantial evidence of record to support his conclusions 
that (1) the plaintiffs had standing to sue because their legal rights had been vio- 
lated and they were threatened with irreparable injury to their real property, 

(2) the license was not "validly issued" so that the plaintiffs would prevail on the 
merits, (3) the defendants should be able to avoid damage to themselves by stay- 
ing in business at 5136, (4) whatever damage they might suffer would be secured 
by a $5,000 bond in addition to the $3,000 bond securing against damages which 
might have been incurred in connection with the restraining order, and (5) the 
equities were tilted against the defendants because of their brazen efforts to win 
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"a race against the law." See Jones v. S.E.C., 298 U.S. 1, 17 (1936); In re Trans- 
america Corporation, 184 F. 2d 319 (9th Cir., 1950), cert. denied, 340 U.S. 883 
(1950). 3 
If, as we contend, summary judgment should have been granted to the 
plaintiffs, instead of the defendants, it is submitted that Judge: Curran's order 
dissolving the preliminary injunction should be reversed. Even if it should be 
determined that plaintiffs should not prevail on the merits, the order granting the 
preliminary injunction should be affirmed as properly issued and the plaintiffs 
absolved from any liability on the bond to secure against improvident issuance 

of the injunction. | 


CONCLUSION 


It is respectfully requested that Judge Curran's orders in No. 14,703 
be reversed with directions to grant a summary judgment for the plaintiffs, 
that Judge Curran’s order in No. 14,697 be reversed with directions to enter- 
tain and grant a motion by the plaintiffs for summary judgment in that case, 
and that Judge Youngdahl’s orders in No. 14,645 and 14,786 be affirmed, 
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Appellants limit their reply to four points: 

1. Appellants’ standing to sue is confirmed by the decision of the Supreme 
Court of the United States on December 15, 1958, in the case of Leedom v. Kyne, 
27 U.S.L.W. 4033, affirming, 101 U. S. App. D. C. 398, 249 F. 2d 490 (1957) 

2. The appeliants'’ suit with respect to the license at 5136 MacArthur 
Boulevard (Case No. 14,697) is not barred by laches. 

3. The action with respect to the license at 5136 MacArthur Boulevard 
{Case No. 14,697) is not moot, but if it is, it is respectfully submitted that this 
Court should grant interlocutory equitable relief to protect Case No. 14,703 
from becoming moot. 

4. The Board's bare conclusion that the owners of a majority of the 
real property within a 600 foot radius did not protest was not stated in a context 
of supporting findings so as to enable either the parties or the courts to deter- 
mine whether the finding was supported by substantial evidence or was, as we 
contend, based on arbitrary and erroneous conclusions of law as to the form of 
protest required by the statute. 


I. Standing to Sue 


The appellants have standing to sue to enforce legal rights created in 
them specifically by act of Congress as remonstrants, residents, and property 
owners. In Leedom v. Kyne, 27 U.S.L.W. 4033 (Dec. 15, 1958) the Supreme 
Court affirmed a decision of this Court that professional employees had stand- 
ing to sue in a District Court to set aside an order of the National Labor Rela- 
tions Board which, it was alleged and found, violated Section 9(b)(1) of the 
National Labor Management Relations Act. This Section provided that, in 
determining the unit appropriate for collective bargaining purposes 

"The Board shall not... . decide that any unit is appropriate 
for such purposes if such unit includes both professional employees 
and employees who are not professional employees unless a majority 
of such professional employees vote for inclusion in such unit." 





Since the Board's order in the Leedom case was not a final order, it 


was not susceptible to judicial review and enforcement as provided by the Na- 
tional Labor Management Relations Act. Accordingly, it was contended that 
Congress foreclosed review by an original action in equity in the District Court. 
This Court and the Supreme Court concluded, however, that the plaintiffs 
did have standing to bring the original action to protect their statutory rights. 
The Supreme Court described the action as "one to strike down an order of 
the Board made in excess of its delegated powers and contrary to a specific pro- 
hibition in the Act."" The Supreme Court held that the Board's order 
"deprived the professional employees of a 'right' assured to them by 
Congress. Surely, in these circumstances, a Federal District Court 
has jurisdiction of an original suit to prevent deprivation of a right so 
given." 3 
The Supreme Court concluded: 

"This Court cannot lightly infer that Congr ess Goes not intend 
judicial protection of rights it confers against agency action taken in 
excess of delegated powers . 

"Where, as here, Congress has given a aa to the professional 
employees it must be held that it intended that right to be enforced and 
‘the courts . . . encountered no difficulty in fulfilling its curscse ' 

So here the ABC Act creates specific statutory rights in the appellants 
and imposes corollary statutory prohibitions upon the Board: 
A. Section 14(b) of the Act provides that: 

" . . . No final action shall be taken by the Board until the 
remonstrant shall have had an opportunity to be heard, under rules and 
regulations prescribed by said Board." (Emphasis added.) 

In French v. Edwards, 80 U. S. 506, 13 Wall, 506, 511, 20 L. Ed. 702, 
the Supreme Court clearly held: | 
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"| . . when the requisitions prescribed are intended for the 
protection of the citizens, and to prevent a sacrifice of his property, 
and by a disregard of which his rights might be and generally would be 
injuriously affected, they are not directory but mandatory. They must 
be followed or the acts done will be invalid. The power of the officer 
in all such cases is limited by the manner and conditions prescribed 
for its exercise." (Emphasis added.) 

Thus here the statute clearly prescribes regulations which are intended 
for the protection of the citizens, and to prevent a sacrifice of their property 
and disregard of their rights which might and generally would be injuriously 
affected, and as such the regulations prescribed in the statute are mandatory. 

And as so clearly stated by the Supreme Court of New Hampshire, 1916, 


in Village Precinct of Hanover v. Atkins, 1916, 78 N. H. 308, 99 A. 293, 294: 
"The commissioners were authorized to make regulations to 


effectuate the purpose of the act. . . or to prescribe some reasonable 
method in accordance (therewith). . . . In the absence of any reasonable 
rule on the subject . . . their action was void, because the. . . law 


under which they acted lays down no rules by which its impartial execu- 

tion can be secured or partiality and oppression prevented. Baltimore 

v. Radecke, 49 Md. 217, 230, 33 Am. Rep. 239. See, also Yick Wo. v. 

Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 220." 
Appellants have standing to sue to protect their statutory right under Section 
14(b) and to impose against the Board the statutory prohibition in that Section. 

B. Section 14(a)5 imposes on the Board a duty to consider the wishes 
of residents and owners in the neighborhood. Here, it is alleged that these 
wishes were not considered, but were by-passed by the Board's use of evidence 
which it obtained outside the record. 

C. Section 14(c) of the Act provides, also in the mandatory language of 
a specific prohibition that: 








. No place. . . shall be deemed appropriate if the owners 


of a majority of the real property within a radius of 600 feet . 

object..." 
Again there is a statutory right in the appellants to sit | and a statutory bar 
against Board action in violation of that statutory right. | 

Under the holding of the Leedom case, the appellants have standing to 
enforce those rights in the District Court. 7 


I Laches 


Appellee'’s claim of laches is vulnerable to short answers: 

A. The defense of laches is not even set up by the Board so that it could 
not bar a judgment against the Board. 

B. Laches is an equitable defense available only to those with "'clean 
hands" and, therefore, unavailable here. As shown by the affidavit of the former 
president of the Association, the Board unilaterally and improperly advised 
MacArthur of its decision to grant the license at 5136 and enabled MacArthur 
to take possession and to begin operation of the liquor store before any notice 
reached or could have reached the Association or any other interested party. 
MacArthur took an overreaching and unfair advantage of the unilaterial notice; 
before anyone, including the Association, received notice and could have begun 
any proceeding, MacArthur moved into the premises with a shelf of liquor and 
a cash register and began operation. (J.A. 22, 73.) | 

C. The Association did not rest but proceeded against MacArthur's 
license at 5136 with full diligence by petitioning the D. C. Commissioners directly 
and through the Federation of Citizens Associations that the Commissioners 
void the decision of the Board in the case of 5136 (J.A. 30-37, 68). The Commis- 
sioners acknowledged receipt of this application but failed to take action on it, 
and still have not taken any action. (J.A. 76-77.) 3 





D. The claim of laches requires MacArthur to emphasize that itis a 
different person from stockholder, Bassin. Yet, if the individual stockholder is 
a different person than MacArthur, the transfer to 4881 violated Section 27 of 
the ABC Regulation which bars an application by the same applicant for a license 
for a same place until after one year has elapsed. (Compare Brief for Mac 
Arthur Liquors, pp. 14-15 with pp. 36-37.) In this connection it is noteworthy 
that MacArthur's Brief conspicuously fails to claim that any"'evidence"' was sub- 
mitted to the Board to support its decision to allow MacArthur to file an appli- 
cation for 4881 the moment Bassin had bought its stock -- which was about 
four months after he had withdrawn his application as an individual for the same 
place (See MacArthur's Brief, page 36). 

E. The authorities cited by MacArthur to support its claim of laches 
fully exposes that claim as untenable. A little over one month elapsed between 
the granting of the license at 5136 and its renewal. Not quite six months elapsed 
between the granting of the license to MacArthur and the filing of this suit. In 


the cases cited by MacArthur the actions barred were brought 50 years, 25 


years, 12 years and 9 years after the claims arose: 


Landell v. Northern Pacific Ry. Co. 

122 F. Supp. 253 (D.D.C. 1964), affirmed 

96 U.S. App. D.C. 24, 223 F. 2d 316 (1955), 

cert. denied, 350 U.S. 844 (1955) 50 years 


Halstead v. Grinnan, 1894, 152 U.S. 412, 


4i7, 14 S. Ct. 641, 38 L. Ed. 495 25 years 

Mt. Vernon Savings Bank v. Wardman 

MUS App DC 343, 173 F. 34 648 1949) 12 years 
Henry v. United States, 46 F. 2d 640 (3rd Cir. 193) 9 years 

In Russell v. Todd, 1940, 309 U.S. 280, 287,60 S. Ct. 527, 84 L. Ed. 


754, an action brought three years, eight months after the claim arose was not 
barred by either a three-year statute of limitations nor by laches. 





What conceivable correlation there exists between these cases and the 
instant case involving less than 6 months time before the actual institution of 
suit is difficult of comprehension. Since this claim is not barred by the statute 
of limitations, Appellee MacArthur Liquors, Inc. is under a burden to justify the 
application of laches to Appellant's claim. As this court said in Washington Loan 
& Trust Co. v. Darling, 21 App. D. C. 132, 140: : 

"Upon obvious grounds, equity follows the law in all such cases; 
and for the same reason that it will apply the bar to the enforcement 

of the demand in accordance with the rule of the statute, it will ordinarily 

at least, refuse to apply the bar of laches on a delay of less duration. 

Conceding that a court of equity may not consider itself absolutely bound 

to apply the rule of the statute in all cases of the kind, yet, at the very 

least, there must be something extraordinary in the special circumstances 
of a particular case to justify the denial of relief, on the ground of laches, 
when by the terms of the statute there could be no bar in a corresponding 
action at law." ! 

Here, there are no such exceptional circumstances as to justify the appli- 
cation of laches, wholly independent of the fact that we have been cited to no 
authority whatsoever, and research has disclosed none, to support a contention 
that the lapse of a period of less than 6 months in bringing constitutes 
laches and bars the relief sought. : 

At all times, not only Appellants and Appellees, and their respective 
counsel, but also the Bassins were fully cognizant of the vigor and duration of 
the protests of the residents and as stated by the Board itself in its decision 
and order in denying an application for a Class "A" license at premises 5432 
MacArthur Boulevard in 1955: 

"That the records of this Board show that for the past twenty 


years the residents and property owners along MacArthur Boulevard 
have strongly opposed the placing of a package store in the neighborhood. 
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Repeated filing of applications has had the result of harrassing these 
people and imposed an unwarranted burden and cost upon these citizens 
and upon the several Departments of the Municipal Government. Unless 


any future prospective applicant for such license in this area should 
first obtain definite evidence that a great majority of the residents and 
property owners of the immediate neighborhood actually favor a Re- 


tailer's Class 'A' License therein, such prospective applicant may well 
expect any application for such license will be denied by the Board. 
"Prior to this hearing these applicants were warned of the 
neighborhood sentiment, and it is amazing that they proceeded with this 
application having so little support for it. The Board believes that 
before an applicant is again afforded a hearing for a license in the 
MacArthur Boulevard area such an applicant should first be required 


to submit evidence which would reasonably indicate a definite change 
of sentiment in the neighborhood." EI (Emphasis added) (J.A. 5) 


Here then is a condition which the official records of the Board un- 
equivocally discloses existed for a period of more than twenty years. As 
stated by this Court in Henderson v. Mann, 47 App. D. C. 174, 178: 


1/ On page 24 of Appellee MacArthur Liquor's Brief it is said that: "It was 
not the Board's rules which deprived them of this opportunity, but rather their 
own neglect to prepare their case.'' Such statement, of course, presupposes 
that the above quoted decision and ruling of the Board was either meaningless 
(and that no one could or should rely upon the official rulings and decisions 

of the Board), or constituted a designed and deliberate act of the Board to 
create a false illusion to the effect that ''an applicant should first be required 
to submit evidence which would reasonably indicate a definite change of senti- 
ment in the neighborhood", and that the applicant "should first obtain definite 
evidence that a great majority of the residents and property owners of the 
immediate neighborhood actually favor a Retailer's Class 'A' License therein." 
But this Court is now told that "it was not the Board's rules which deprived" 
Appellants of fullest concerted "neighborhood" action, but "rather their own 
negligence to prepare their case."' Apparently the "neglect" of Appellants 

is their implicit reliance upon the decisions and rulings of the Board. Un- 
questionably, there would have been no "neglect" had it not been for such 
reliance upon the official pronouncements of the Board itself. 
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" .  . where existence of a condition is shown it will be pre- 
sumed to continue until the reverse is disclosed." : 
No contention whatsoever is advanced by Appellees, nor is there the remotest 
scintilla in the record that Appellee MacArthur Liquors, Inc. "first be required 
to submit evidence which would reasonably indicate a definite change of senti- 
ment in the neighborhood," much less that no one submitted any evicence "which 
would reasonably indicate a definite change of sentiment in the neighborhood," 
or for that matter, that there was even a Scintilla of change of sentiment in 
the neighborhood. | 
In United States ex rel, Givens v. Work, 56 App. D. C. 330, 13 F. 2d 
302, cert. den. 273 U. S. 711, 47 S. Ct. 101, 71 L. Ed. 853, the Court stated: 
"Nor can a person avail himself of the defense of laches by 
changing his position in order to create apparent equities with notice 
of the rights of the person against whom delay is asserted.” 
There is no question but that Appellants, Appellees, and the Bassins were 
fully cognizant of the continued objection of the residents to the granting of 
the license. As stated in Corcoran v. Nailer, 6 Mackey (17 D. C.) 580, 585: 
"Tt should be added that the complainant has not lost his 
right by any laches since he protested in good season against 
the defendant's proceedings." 
And as stated in Louisville Taxicab & Transfer Co. v. Yellow Cab Transit 
Co., D.C.W.D., Ky., 1943, 53 F. Supp. 272, 277: 
"The defense of laches if not available to one who volun- 
tarily changes his position with full knowledge of plaints 
rights . . . [citing authorities ]." 
In Archambault v. Sprouse, 125 S.C. 55, 55 S.E. is 10, 12 A.L.R. 2d 
388, 293, the Court stated: : 
", , . one who openly defies known rights > » + 2S 
not in a position to urge as a bar failure to take the most instant 


conceivable resort to the courts." 
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Clearly, then, in not the remotest sense can it be said that Appellants 
are guilty of laches. 


Il. The Suit Is Not Moot Since Interest Of Public 
Character Are Asserted Under Conditions 


Which May Be Immediately Repeated 
The contention of MacArthur that the "liquor license to which 'Pali- 
sades' objects expired on January 31, 1958, and that this suit is therefore 
moot:":s devoid of merit.® 
In Minkoff v. Payne, et al., 1953, 93 U.S. App. D. C. 123, 210 F. 2d 
689, wherein "the question before the court was whether the findings of the 
Board were so arbitrary or capricious, or so unsupported by evidence, as 
to be unwarranted as a matter of law,"2 this Court clearly referred to the 
procedure upon "expiration" of a license, as 
"the procedure for license renewal."" — 
In fact this Court cogently states: 
"We see no escape from the conclusion that the same 
qualifications required for an original license remain for 
Board consideration as recurring applications for renewals 
or new licenses are made." 
As stated in Sheldon v. Mississippi Cottonseed Products Co., 5 Cir. 
1936, 81 F. 2d 169, 171: 
"Renewal has different meanings, varying with the sub- 
jects with reference to which it is used. One of the definitions 
of the word 'renew' found in Webster's New International Dic- 
tionary is: 'To grant or obtain extension of; to continue in 


force for afresh period. . .' "' 


2/ 210 F. 24 691 
3/ 210 F. 2d 693 
4/ Wid. 


o 


a 


a 
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In fact, MacArthur itself oe to "'the subsequent renewal license 


granted as of February 1, 1958."' — 7 

Since the license issued on October 29, 1957, was renewed, that is to 
say, continued in force for a fresh period by the granting of an extension, it 
is manifest that the foundation and cornerstone of such renewal was the basic 
license issued on October 29, 1957; and it is further clear that "the same 
qualifications required for an original license remain for the Board considera- 
tion as recurring applications for renewals" are made. It is inconceivable that 
a liquor license having been granted in direct contravention of the facts and 
the law, and which is renewed by the Board must remain unchallengeable on 
the basis of mootness. If such contention were followed to its logical conclusion 
every license, privilege or right granted by an administrative agency, whether 
procured by fraud, mistake, misconception of the facts and law, or the like, 
when once renewed, cannot be challenged upon the basis af the original grant 
because of mootness. Such contention would unquestionably result in a most 
catastrophic upheaval, since according to MacArthur's contention, any ques- 
tions arising from the grant of the original license would be "moot." 

It is patent that there could be no renewal unless there had been an 
original grant, and that any renewal is predicated upon the original grant, 
for "the same qualifications required for an original license remain for Board 
consideration as recurring applications for renewals" are made. Since the 
"same qualifications" remain, it is clear that the qualifications under the 
original grant of October 29, 1957, are clearly before this Court. 

Here, since the license at 5136 was originally granted, there has been 
a proceeding for its renewal at that address, for its transfer to 4881, and, 
most recently, a hearing for its renewal at 4881. In each of these proceedings 
except the renewal at 5136 (which proceeding was held five weeks after the 
original grant and while the Association was pursuing its remedy before the 


5/ Page 8 of MacArthur's Points and Authorities, filed in the District Court. 
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District of Columbia Commissioners), the same questions have been at stake 
as are at issue here: 
1. Can the Board grant a license without first prescribing 
rules and regulations as required by Sec. 14(b)? 


2. Can the Board disregard and bypass the wishes of the 
persons residing and owning property in the neighborhood? 


3. Can the Board fail on a purely technical basis to con- 
sider the wishes of a majority of the owners of the real property 
vithin a 600 foot radius? 


All of these questions will repeat themselves whenever this license 
is up for renewal. The 600 foot question will not repeat itself, but it is 
the platform upon which renewed licenses are erected. 

Accordingly, we contend that the proceeding with respect to 5136 is 
not moot and that the action with respect to 4881 will not become moot merely 
because of the technical expiration of the annual license. 

In Page v. Blunt, 1952, 126 Colo. 324, 248 P. 2d 1074 (Colorado 1952), 
it was contended that the issue with respect to a liquor license would ''become 
moot before determination by this Court. . ." Relying on a prior decision, 
the Colorado Supreme Court disposed of this contention by holding that: 

"A case is not moot where interests of a public character 

are asserted under conditions that may be immediately repeated, 

merely because the time for a particular order has expired.’ " 

{Emphasis added). 

The Federal Courts have generally held that where interests of a public 
character are involved under conditions that may immediately be repeated, 
thus giving the litigation a continuous character, the mere fact that the particu- 
lar subject matter of the cause has expired does not render the case moot. 

See Southern Pac. Terminal Co. v. I.C.C., 1911, 219 U.S. 498, 31 S.Ct. 279, 

55 L. Ed. 310; Lansden v. Hart, 7 Cir., 1950, 180 F. 2d 679, cert. den., 1950, 
340 U. S. 824, 71 S. Ct. 58, 95 L. Ed. 606; Boise City Irrigation & Land Co. 

v. Clark, 9 Cir., 1904, 131 F. 415; cf. United States v. Trans-Missouri Freight 
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Ass'n., 1897, 166 U.S. 290, 17 S. Ct. 540, 41 L. Ed. 1007.£/ 
In Gay Union Corporation, Inc. v. Wallace, 71 App. D. C. 382, 112 
F. 2d 192, 195, cert. den. 310 U. S. 647, 60 S. Ct. 1098, 84 L, Ed. 1414, this 
Court, in referring to the Boise case, supra, stated as follows: 

" | |, the Ninth Circuit Court of Appeals, on a similar 
state of facts, said a case was never moot in a situation in which 
there is the necessity of deciding a question of law to serve as 
a guide to the body called upon to act again in the same matter. 
And to the same effect, see United States v. Trans M. O. Freight, 
166 U. S. 290, 308, 17 S. Ct. 540, 41 L. Ed. 1007; and see also 
Federal Trade Com. v. Goodyear Tire & R. Co., 304 U. S. 257, 

58 S. Ct. 863, 82 L. Ed. 1326, and Panama Ref. Co. v. Ryan, 
293 U. S. 388, 413, 414, 55 S. Ct. 241, 79 L. Ed. 446, where the 
rule announced in the Southern Pacific Terminal case is reaf- 
firmed." : 


Here, the Court may notice judicially that an application for renewal was 

filed on or about November 25, 1958. At a hearing held on that application 
all the same questions (except perhaps the 14(c) question) were renewed 

before the Board. That application may be acted upon before the argument in 
this case, and, in any event, this application involved the same issues as are 
here. Accordingly, these cases are not, and should not be allowed to become, 
moot. 3 
In the event, however, that this Court should determine that the tech- 
nical expiration and renewal of an annual liquor license could render moot 


6/ These cases are to be distinguished from ones where the possibility that 
the issue may come up again is remote or uncertain. (See Kletzing v. Young, 
93 U. S. App. D. C. 374, 210 F. 2d 729 (1954), or the grant with respect to 
which there is a claim to mootness is, on its face, temporary (See Eastern 
Airlines v. Civil Aeronautics Board, 1951 341 U. S. 901, 71 S. Ct. 613, 95 

L. Ed. 1341, reversing 87 U. S. App. D. C. 331, 185 F. 2d 426 (1950). 
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litigation with respect to the original license, it is respectfully requested that ; 
this Honorable Court expedite and tailor its judgment and order in this case 4 
so as to preserve the jurisdiction of the Court and to prevent a miscarriage 
of justice resulting from the timetable of events. < | 


The Court will recall that: 
1. The preliminary injunction issued in this case by Judge 
Youngdahl suspended the transfer of MacArthur's license from 5136 
to 4881. (J.A. 311) 
2. Judge Curran dissolved this preliminary injunction. (J.A. 324,325) , 
3. Appellants moved in this Court to stay Judge Curran's 
order dissolving the preliminary injunction on the ground, among < 
others, that the preliminary injunction might be necessary to pre- 
vent the case from becoming moot upon the expiration of the annual 
license. 
4. In its order on or about October 2, 1958, this Court, 
apparently sensitive to a risk of mootness, ruled that this case should 
be advanced for argument, to the extent possible. 
5. On or about November 27, 1958, the Board posted a 
notice of a hearing with respect to the renewal of the license at 


4881. 

6. On or about December 4, 1958, this Court, apparently sua 
sponte, granted the Board an extension of time until December 15, : 
1958 to file its brief in these proceedings. 

7. Onor about December 5, 1958, the Board denied appellants’ ‘ 
request for a continuance of the renewal hearing until a final decision 
in this Court. The Board denied this motion for continuance and held 4 


the hearing on about December 9, 1958. 

8. Appellants had expected and hoped that argument in these 
proceedings before this Court would be held early in January. 

9. Appellants now understand that the argument will not occur 
until January 19, 1959, a brief 12 days before the expiration of the 
existing license. 
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In view of the foregoing, it is, therefore, respectfully requested that 
this Court's expedited judgment and order, direct the District Court to 
restore the preliminary injunction in this case so as to, in the alternative: 
1. Compel the Board to suspend, and compel MacArthur to 
surrender, its license. 
2. To compel MacArthur to surrender its license at 4881 and 
to return to 5136, or 
3. To compel the Board to make any renewal of the license at 
4881 expressly conditional upon a judgment for the appellees in these 
cases and to provide that any renewal of the license here issued will fail and 
become null and void should the appellants prevail in these cases. 


IV. Findings With Respect to the 600 foot Question 


At the hearing before the Board the appellants offered a number of 
petitions signed by owners of real property within a 600 foot radius of 4881 
(J.A. 137). The Board ruled that petitions signed on Form 14(a) instead of 
Form 14 were inadmissible for purposes of Section 14(c) (J A 139). After 
the hearing was closed, at the request of the Board, or at least with its per- 
mission, appellants obtained and filed an Assessor's list showing the names 
of the owners of the property in the squares falling within a 600 foot radius 
of 4881 and listed the property which they owned.. So far as appellants were 
concerned, the next they saw of the petitions and the Assessor's list was when, 
in the proceeding before Judge Youngdahl, these petitions and this list were 
returned in court in response to appellants’ subpoena requiring the Board 
to produce the records of the proceedings with respect to 4881 and 5136. 

We particularly invite the Court's attention to the original documents 
returned in response to the subpoena because they were not in such form as 
to permit clear reproduction in the Joint Appendix. J.A. 103-114 (petitions); 
(petitions); J.A. 115-116 (Assessor's List). In these documents, 
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there are a number of red and black pencil markings which they did not bear 
when they were filed with the Board. Hence, these markings were obviously 
made while the documents were in the possession of the Board. There is 
also in the file returned in response to the subpoena a "'confidential"’ report 
by the Board’s staff purporting to count the lots and owners who had protested.2/ 
It is to be emphasized that neither the pencil markings nor this ''confidential" 
report were in the record at the le aring before the Board and appellants saw 
none of these documents as marked until they were returned in response to 
subpoena issued in connection with the hearing on the preliminary injunction 
before Judge Youngdahl. 

Our contention that the protest of the imlividual owners was disre- 
garded for purposes of Sec. 14(c) rests upon an examination of these docu- 
ments, particularly the Assessor's list as it was marked when returned under 
the subpoena. The Assessor's list shows a letter ''P'' marked besiae names. 
That letter does not appear beside the names of the individual appellants. In 
the absence of clear-cut findings as to how the Board reached its conclusion 
with respect to the protest under Sec. 14(c) we rely upon the Assessor's list 
and the related documents as admissions, and indeed, affirmative uncontra- 
dicted proof sufficient to support a summary judgment, that the signatures 
of the individual appellants were not counted for purposes of Sec. 14(c) and 
that this was error. 

In any event, a comparison of the Board’s "bare conclusion" and its 
findings with the hodge podge of marked-up documents, including the "'con- 

fidential™ report, fully exposes the Board's reversible error in failing to 
make findings which are susceptible to analysis and review either by the 
parties or by the courts. Telanserphone, Inc. v. FCC, 97 U. S. App. D. C. 
398, 231 F. 2d 732, 735 (1956); Vendemia v. Cristaldi, 97 U. S. App. D. C. 
401, 221 F. 2d 103 (1955). | 

It is impossible to tell from the Board’s "bare conclusion" how it 
decided and on what evidence it relied for its findings that the owners of a 
majority of the real property within a 600 foot radius did not object. The 


2/5.A. 169. 
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finding does not explain how the Board arrived at its conclusion as a matter 
of reasoning, nor does the finding recite, summarize, or otherwise refer to 
the record. It is impossible to tell from the finding, for example, how the 
Board treated the signatures of the individual appellants, how the Board ruled 
with respect to the signatures on Form 14, how the Board calculated the total 
area within the 600 foot radius or how the Board calculated the area with re- 
spect to which there were signatures. 

We have done the best we can from the record to state in our brief 
what mistakes ate eepere the Board made in reaching its conclusion. But 
since the Board 1 state®? qa in its finding aS how it reached 
its conclusions, it is respectfully submitted that the District Court should be 
instructed to set aside the Board’s order for, among other reasons, the pur- 
pose of permitting the Board to make adequate findings which are reasonably 
susceptible to analysis by the parties and review by the Courts. 


CONCLUSION ) 

It is respectfully submitted that the decision of Judge Curran in No. 
14,697 granting summary judgment and dismissing the Complaint was clearly 
erroneous; that Judge Curran's action in dismissing the Complaint and in re- 
fusing to grant summary judgment for plaintiffs in No. 14. 703 was likewise 
clearly erroneous; and that Judge Youngdahl's order in No. 14,645 and 14,786 
should be affirmed. : 
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STATEMENT OF QUESTIONS PRESENTED 


1. Did not the members of the Alcoholic Beverage Control 
Board act within the scope of their powers and jurisdiction when they 
approved the transfer of a liquor license where, after procedures and 
proceedings prescribed by statute, they had made an inspection of the 
premises invol ved and the surrounding area, considered the evidence, 
both in opposition to and in favor of the transfer, and, on the basis of 
substantial evidence, found that such premises was appropriate for 
the license, considering the wishes of persons residing, and owning 
property, in the neighborhood? 

2. Was not a citizens' Association, even though created for 
the purpose of promoting public interests of a civic nature, without 
such a legally protected interest in the issuance of a liquor license as 
to give it standing to sue where: 

A. The Association was incorporated more than 
two months after the issuance of the license; 

B. The Association failed to allege that it possess- 
ed a substantive property right which was invaded by the 
action of the Board in issuing the license; and 

C. The substance of the complaint was directed 
to action of the Board which allegedly aggrieved the members 


of the Association ? 





3. May an incorporated citizens' association, or indi- 


viduals Owning property or residing in the general neighborhood of 

a licensed liquor store, maintain an action in equity against the Alco- 
holic Beverage Control Board to require it to rescind the license 
where, although it was alleged that the license was unlawfully issued, 
it plainly appears from the pleadings, the record made at the public 
hearing conducted by the Board, and other exhibits considered by the 
court, that there has been no showing of ''material and actual” injury 
existing or presently threatened, as distinguished from a "fanciful, 
theoretical, merely possible, doubtful and contingent” injury? 

4. The Congress having vested in the members of the Alco- 
holic Beverage Control Board the "right, power and jurisdiction to 
issue, transfer, revoke and suspend * * *"' any liquor license under 
the Alcoholic Beverage Control Act, and the members of the Board, 
after notice, having conducted a public hearing as provided by the Act, 
and having approved, on the basis of substantial evidence, the trans- 
fer of a liquor license, did not the court below properly refuse to 


substitute its judgment for that of the Board? 


il 
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CONTROL BOARD OF THE DISTRICT OF COLUMBIA 
APPELLANTS IN NO. 14,786 AND APPELLEES IN NOS. 14, 697 and 14, 703 





COUNTER STATEMENT OF THE CASE 


These appeals are from orders of the United States District 
Court for the District of Columbia in actions for injunctive and 
other relief from. administrative determinations respecting the 
issuance and transfer of a class A” liquor license (J. A. 37, 38, 
SEP SES Sel). 

For clarity and for the convenience of the Court, the 
parties to the several appeals will be referred to hereinafter as 
follows: MacArthur Liquors, Inc., appellants in case numbered 
14,645 (J. A. 313) and appellees in cases numbered 14, 697 and 
14,703, will be referred to as "MacArthur"; Palisades Citizens' 
Association, Inc., appellant in case numbered 14,697 (J. A. 38) 
and with others in case numbered 14, 703 (J. A. 326) and appellees 
in cases numbered 14,645 and 14, 786, will be referred to as the 
"Association"; Frank E. Weakly, et al., Members of the Alcoholic 
Beverage Control Board of the District of Columbia, appellants in 
case numbered 14, 786 (J.A. 314) and appellees in cases numbered 
14,697 and 14, 703, will be referred to as the "Board"; and the in- 


dividual appellants in cases numbered 14,697 and 14, 703 will be 


referred to, when necessary, by their individual names. 











CASE No. 14, 697 
There is no sutstantial dispute as to the facts in case num- 
bered 14 697. Cn to-wit Cctober 7, 1957, the Board camducted a 


public hearing to consider the application of MacArthur for a 


retailer's class ''A" liquor license for premises.5136 MacArthur 


Boulevard, Northwest. Various persons testified in favor of, and 
in opposition to, the issuance of the license and, in addition, 
petitions containing the signatures of residents and property 
owners in the area, some favoring and others opposing the issu- 
ance of the license, were received. Among the protests were 
those on beha‘f of the Palisades Citizens Association, an unincor- 
porated association of citizens, and on behalf of other community 
organizations (J. A. 6, 14, 33). 

After consideration of al. pertinent evidence and inspection 
of the premises and the surrounding area, the Board, on Cctober 
29, 1957, made findings (J, A. 14-15) upon the basis of which two 
of the three members of the Board approved the issuance of the 
license. The third member of the Board was of the opinion that 
the licenre should be denied (J. A. 16). The license was accord-~- 


ingly issued for premises 5136 MacArthur Boulevard, Northweat. 





Thereafter MacArthur made application for renewal of such 


retailer's class ''A" license for the license year beginning Febru- 
ary 1, 1958. After a public hearing conducted by the Board on 
December 11, 1957, at which only one person voiced objection, 
the Board on December 12, 1957 approved the issuance of the 
license for the year beginning February 1, 1958 and ending Janu- 
ary 31, 1959 (.A. 23, 29), 

The action in this case was commenced by the Association 
on April 26, 1958, -with a complaint against Alan W. Payne, 
Frank E. Weakly and Herbert K. Schollenberger, in their capa- 
cities as members af the statutory three-member Alcoholic 
Beverage Control Board, and MacArthur, seeking, among other 
relief, an order declaring that the license issued to MacArthur 
October 29, 1957 is "void ab initio'' and requiring the Board to 
rescind such license. The Association sought also to enjoin the 
conduct of a liquor store at premises 5136 MacArthur Boulevard, 
Northwest, and, in the alternative, to require the Board to take 
action to effectuate the revocation of such license (J, A. 3-11). 

The Association represented itself as the corporate suc- 
cessor of the Palisades Citizens’ Association, an unincorporated 
non-profit membership association (J. A. 4) and a copy of its 
certificate of incorporation was attached to the complaint 


(JA. $2-13). 


en 


Cn motion of the Board (J.A. 16-17), the complaint was 
on June 19, 1958, dismissed on the ground that the Association 
was without standing to sue (J. A. 37). The Association filed on 
July 19, 1958 notice of appeal! (J. A. 38), and on to-wit Septem- 


ber 29, 1958, the record was docketed in this Court. 


CASES NC. 14,645 and 14, 786 

Prior to the commencement of the action in case number- 
ed 14,657, MacArthur made application with the Board for a trans- 
fer of the class "A" liquor license issued for premises 5136 Mac- 
Arthur Bouievard, Northwest, to premises 4881 MacArthur Boule- 
vard, Northwest. The application, filed on March 14, 1958, was 
met with vigprous protests, including the protest of the Associa- 
tion (J. A. 45-47, 61, 81, 84-100). 

When on Apri! 26, 1958, the Association commenced the 
action in case numbered 14, 697 (J. A, 3-11), the Board deferred 
a public hearing on the application for transfer pending the outcome 
of the civil action (J. A. 100). Upon the dismissal of the compiaint 
on June 19, 1958 (J. A. 37), a public hearing on such application 
for transfer was set for July 15, 1958 (J, A. 100). 

At a public hearing, the Association, other community 


organizations and property owners and residents in the area re- 


monstrated in opposition to the proposed transfer. In addition 





there wer. O-posing petitions bearing the signatures of residents 
ana property owners. There were also letters favoring the 
transfer, together with other evidence, all of which was consid- 
ered by the Board (J. A. 117-160) 

After consideration of the testimony and other evidence 
intro .ucea at the nearing and the confidential report of its inves- 
tigative staff (J. A. 169-171), the Board found as a fact: 


Te kK 


(2) That protest was voiced on behalf 
of the Palisades Citizens’ Association, Florence 
Crittenton Home, Hardy Home and School As3so- 
ciation, Foxhail Community Association, and 
by various individual citizens. That, in addi-ion, 
a number of letters in favor of the transfer were 
received and considered by the Board. 


(3) That the evidence adduced by wit- 
nesses in opposition to the transfer tended to 
prove objection to issuance of any liquor license 
in that area and was not limited to the transfer 
herein invoived 


(4) That the proposed premises is 
located in a substantial shopping center which 
is zoned for commercial use, and is, in fact, 
a much preferred location to 5136 MacArthur 
Boulevard from every standpoint including of? 
the street parking. 


(5) That the premises is not within the 
prohibited distance of any church or school. 


'(6) That the Florence Crittenton Home, 
the Hardy Home and School Association, the 
Foxha!! Community Association are well out of 
the neighborhood. 


'(7, That while it was stated the Palisades 
Citizens' Association has a membership of 2, 000 
the number of members in the immediate neigh- 
corhood could not be ascertained. 


"’8\ That analysis of the above-mentioned 
petitions showed that owners of a majority of 
the rea! property within a radius of 600 feet of 
the premises for which the license is requested 
d:d NCT vo:-ce objection thereto, hence, the 
provisions of Section 14{c}) of the Statute do not 
app‘y. 


(9. That ana'ysis of the petitions allegedly 
signed by residents and/or property owners with- 
in the area de‘ineated by the Board as constituting 
the 'neightorkood’ of appiicant’s premises as 
contemplated in the Act, sowed that some 412 
persons voiced objection to issuance of the said 
license. By the best means avaziabie to it, the 
Board has determined that within this neighbor- 
hood there is approximate:y a population of 929 
- adu'ts, of whom 412 are alieged to have signed 
petitions. The Board further finds that there are 
1n the neighborhood targe undeveloped areas. 
After substantia. study of the petitions in oppo- 
sition, and methods pursued mn obtaining them, 
aii other matters reiated to consideration of this 
app ication for transfer, that to issue this 
‘icense 1s wel! wit*in the discretionary power 
of the Board under the Statute and wouid not 
he contrary to tr provisions of Section 14{a)5 
of the Act." (J.A. 61-62) 


Upon the bas:s of these findings, the Board approved on July 29, 
1958 MacArttur's application for a transfer of the license to 
premises 4881 MacArthur Bou'evard, Northwest (J,.A. 61-62). 


Immediately upon the issuance of the license for premises 


4881 MacArthur Boulevard, Northwest, and the re‘inquishment 





and cancellation of the class "A" liquor license for premises 5136 
MacArthur Boulevard, Northwest (J, A. 168), MacArthur com- 
menced the removal of its stock and fixtyres from premises 5136 
MacArthur Boulevard to the new location (J.A, 174-175). 

The Association and others thereupon commenced the 
action which is now identified as cases numbered 14, 645 and 
14,786 (J. A. 41-52), seeking injunctive and declaratory relief. 
The complaint was against Frank E. Weakly, Alan W. Payne and 
James G. Tyson, Members of the Board. The Association again 
identified itself as the successor to the unincorporated non-profit 
membership association which was known as the Palisades Citi- 
zens’ Association. The individuals who joined with the Associa- 
tion were identified as persons owning property '* * * within 600 
feet from 4881 MacArthur Boulevard, N.W."" (J. A. 41). 

With the complaint was filed a motion for a temporary re- 
straining order and a preliminary injunction (J, A. 64-66). Upon 
consideration of the motion the court below on August 6, 1958 
made a temporary restraining order effective until August 11, 


1958 at 11:00 a.m., which, in pertinent part, reads: 


"B. The ALCOHCLIC BEVERAGE 
CONTROL BOARD CF THE DSTRICT OF CO- 
LUMBIA shall suspend the license authorizing 
MACARTHUR LIQUORS, INC. to operate at 
4881 MacArthur Boulevard, N.W., but shall 
temporarily maintain in full force and effect 














the license authorizing MACARTHUR LIQUORS, 

INC. to operate at 5136 MacArthur Boulevard, 

N.W." (J. A. 67) 

The motion for a preliminary injunction was considered by 
Judge Youngdah! at a hearing on August 11 through 15, 1958 (J. A. 
192-294). At this hearing and at the request of Judge Youngdahl 
(J. A, 259), Frank E. Weakly, a member of the Board, was pres- 
ent and was interrogated by the court and counsel respecting the 
procedures foliowed and the reasoning upon which th Board based 
its determination (J. A. 196, 200, 231-245). Upon the conclusion 
of the hearing Judge Youngdah! made findings of fact and conclu- 
sions of law (J. A. 295-311, and on August 22, 1950, made two 
orders -- one which enjoined MacArthur from any further operation 
of a liquor store at premises 4881 MacArthur Boulevard, North- 
west, until the determination of the main action (J, A, 311). The 
second order reads in part: 

"CRDERED That the surrender of the 

license to operate a liquor store by MacArthur 

Liquors, inc., at the old address, 5136 Mac- 

Arthur Boulevard, N.W. , be withdrawn and stayed 

until the determination of the main action herein 

and that said defendant, MacArthur Liquors, Inc., 

shall have the right to operate said liquor store 

at the old address, 5136 MacArthur Boulevard, 

N.W. , under its old license; * * *" (J.A. 312) 


Appeals from these orders were filed by MacArthur (J. A, 


313) and the Board (J. A. 314). 








CASE NO. 14, 703 


Following the issuance of the orders of Judge Youngdahl 
iJ.A. 313,314), the Board and MacArthur moved to dismiss the 
complaint which the Associaticn filed on August 5, 1958 (J. A. 40- 
52) or, in the alternative, for a summary judgment (J.A. 316). 

The Association filed a mction for summary judgment (J. A. 319). 

Upon consideration of the motions, Judge Curran made 
findings of fact and conclusions of law (J. A. 321-325), upon the 
basis of which orders were entered granting the motions of the 
Beard and MacArthur for summary judgment and denying the motion 
of the Association and the individual plaintiffs for summary judgment 
(J.A. 320A 320B). 

The Association and the individual plaintiffs then filed notice 


cf appeal (J. A. 326). 





Ae 


: STATUTES INVOLVED 

Alcoholic Beverage Centro! Act of the District of Columbia: 

ps Section 25-106, D. C. Code, 1951 (Section 6 of the Act of 
January 24 1934, 48 Stat. 319, ch. 2, as amended): 


~ "The right, power, and jurisdiction to issue, 
transfer, revoke, and suspend al! licenses under 
this Act shz!: be vested scely in the Board, and 
the acticr of the Board on any question of fact shall 
rs be final and conciusive * * *," 


Secticn 25-115 (c), D. C. Code, 1951, Supp. VI (Sectien 14(c) 
» of the Act cf January 24, 1934, 48 Stat. 319, ch. 4, as amended): 


"tc) Except in the case cf a retailer's license 
c\ass C or ci2ss D or 4 license issued under section 
- 25-111 (1) to be issued for a hotel or club, or a 
retaiier'’s License class B or class E, no place for 
which a license under this chapter has not been issued 
ard ir effect cn the date the written objections here- 
ye inwfter provided fcr are filed, shall be deemed ap- 
- prouoriate if the cwners cf a majority of the real property 
within a radius cf six hundred feet of the boundary lines 


ay of the lot cr varcel of grcurd upen which is situated 
ie the place for which the license is desired, shall, ona 
wile form tc be prescrited by the Commissioners filed with 


the Board, object to the granting of such license. In 
determining the sufficiency cf such objections the 

ve owners of ai! such property not lying within a resi- 
dential use district as defined in the zoning regulations 
and shown ir the official atlases of the Zoning Com- 
mission shall be taker. as consenting to the granting of 
such license, except that the Commissioners shall 
have vower to file obiecticrs onbehalf of any 
property lying withir such radius owned by the 
United States cr the District of Columbia. 
This subsection shal! be construed as a limitation 
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upon the discretion of the Board in granting a 
license and not as a limitation upon the discre- 
tion of the Board in refusing a license: Proviced, 
however, That none of the provisions of this 
chapter shall prevent the Board from promulgat- 
ing regulations to permit the :awful bona fide 
owners of warehouse receipts for bonded liquors 
stored in Government warehouses either in the 
District of Columbia or elsewhere from with- 
drawing such bonded liquors for personal use 

on payment to the Coliector of Taxes for the 
District d@ Columbia, taxes at such rates as 
provided in this chapter: Provided, That such 
bona fide holder of such warehouse receipts held 
legal title to such warehouse receipts prior to the 
passage of this chapter. 


Section 25-117, D.C. Code, 1951 Edition (Section 16 of the 
Act of January 24, 1934, 46 Stat. 319, 330, ch. 4, as amended): 


"No license sha’. be transferred by the 
licensee to any other person or to any other 
place, except with the written consent of the 
Board, upon a regular app!*<ation therefor in 
writing and after notice am. searing, as herein 
provided for an original app:icatzon for license, 
and the fee to be pa:d by the party applying for 
such transfer shat: be $100, wh:ch shall be 
paid to the Coltector of Taxes for the District 
of Columbia before sucr transfer is made: Pro- 
vided, That the Board sha! not allow the transfer 
of the license of any person against whom there is 
pending inthe courts or before the Board any charge 
of keeping a disorderly house, or of violating this 
law oc the laws against gambling in the District 
of Columbia." 


RULES CF PROCEDURE 


ALCCHOLIC BEVERAGE CCNTRCL BCARD ve 
CF THE DISTRICT CF COLUMBIA ; 

"1, Ali applications for Licenses shall ~~ 

be addressed to ‘Secretary, Alcoholic Beverage > 


Contro} Board, Washington, D,C.*" 4 





a 


"4, The Secretary to the Alcoholic Bever- 
age Contro! Board sha!! give to each application a 
number, which number shall be entered upon the 
appropriate permanent record of the Board, and 
the Administrative Assistant shall route the appli- 
cation to the various departments whose duty it 
ts tO inquire into the fatts surrounding the apoli- 
cation. The Administrative Assistant Shail keep 
such record of the routing of the application as 
sha!! be necessary to determine its whereabouts 
at anv time. 


"S. The advertising of the premises shall 
be done by the official designated by the Commis- 
sioners of the District of Columbia to perforra 
such function, and the Administrative Assistant 
to the Board shaii spread copies of such adver- 
tisements upon the minutes of the Board. 


"6, The advertisements shal! set forth a 
"return date’ on or before which all protests 
against the granting of the licenses shall be filed 
and on which day a definite time shal! be set for 
the hearing of the protest. 


"7, The Administrative Assistant shall 
notify al! protestants, individually or through 
the organization they represent, as to the date 
when protests are to he heard. 


"8, The protestants shall have the right 
to open and close the argument. 


"9. After hearing all protestants and 
all parties appearing in favor of the granting of 
the license, the Board shall, in the exercise of 
the discretion vested in it by Congress, and at 
its earliest convenience either grant or refuse 
the license. The protest or approval of no one 
individual or organization shal! carry any more 
weight in the consideration of the Board than shall 
protest or approval of any otner individual or or- 
ganization which may assume the opposite sice of 
the argument. 
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"10. The procedure in the matter of the 
applications for the renewals of licenses shall be 
exactly the same as in the case of original appli- 
cations, except that the duplicate receipt for the 
payment of the license fee need not accompany 
the application for renewal, but such payment 
must in any case be made before the 15th of the 
month before which the new license shall become 
necessary (or January 15th of the old license year), 
and with the further exception that no photograozh 
need be filed. 


™ * ok 


"14, There shall be no continuance granted 
in the matter of the hearing of protests, except 
when the Board is unable to assemble the majority 
of its members, or for some other unusual cir- 
cumstance when it may seem to the Board that 
the best interests of al! parties shall be served 
only by ranting a continuance. In al! cases, 
application for continuance of such hearings 
shal! be in writing and shall be filed at least 24 
hours in advance of the hearing, the continuance 
of which 1s asked. 


x bd * 


Continuances 


‘19. An appi:cation for continuance must 
be in writing and shai! be presented to the Board 
at least 24 hours in advance of the hearing which 
it is desired to continue to another date." 











SUMMARY OF THE ARGUMENT 


There is no showing in the record that the action of the Board, 
in issuing and thereafter transferring the liquor license in question, 
invaded any substantive property right of the Association or the indi- 
vidual appellants. Consequently, neither the Association nor the 
individual appellants had any such legally protected interest in the con- 
troversy as would confer upon either standing to sue. 

In approving the issuance and thereafter the transfer of the 
class ''A" liquor license involved, the members of the Alcoholic 
Beverage Control Board acted within the scope of their jurisdiction and 
authority. Having found from substantial evidence that the premises 
involved was appropriate for the issuance of the license, their orders 
based on such findings were not subject to judicial control. 

Since the Congress has vested in the Board the exclusive power 
and authority to issue and transfer any liquor license in the District of 
Columbia, the court below did not err when it refused to control the 


actions of the members of the Board within the scope of their authority 


by substituting its judgment. 


ARGUMENT 
I 


The trial court did not err when it dis- 
missed the complaint in case num- 


bered 14, 697 because: 


4. Tne Association was without stand- 


ing tO maintain tne action involved 
in this appeal. 


B. In any event, the action has abated 


by reason of the failure of the 


Association to substitute the suc- 
cessor for the member of the 
Boara wnose term nas expired. 
A 
The Av .ociation was without standing 
tO maintain the action involved in 
this appeal. 
It is sO well settled as to hardly require the citation of 


authority that, in order to maintain an action in equity, the person 


seeking relief must make a showing upon the faced his complaint 





of legal interest in the subject-matter of the suit or of a right to 

the thing demanded. Thus, as pointed out in Associated Industries ~ 

vy. Ickes (2d Cir., 1945), 154 F. 2d 694, 699-701, vacated for moot- 

ness 520 U.S. 707, there is no justiciable controversy in the ab- Ss 

sence of some showing that the acts complained of invade: 
'"* * * a private substantive legally pro- 

tected interest of the plaintiff citizen; such in- vv 

vaded interest must be either of a 'recognized' 
character, at ‘common law' or a substantive 


private legally protected interest created by ~~ 
Statute." au 
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See, also, Perkins v. Lukens Steel Ca (1940), 310 U.S. 113. 

A casual examination of the complaint in case numbered 
14,697 (J. A. 2-11) is sufficient to show that the Associatim has al- 
‘eged nothing which even suggests that it has any substantive proper- 
ty right which was invaded by the action of the Board in issuing on 
Cctober 29. 1957 a liquor iicense for premises 5136 MacArthur 
Boulevard, Northwest. 

What the Association realiy complains of is action which al- 
tegediv affects individuals who may now compose its membership 
or come within the sphere of its influence. But it is elementary law 
that a corporation is separate and distinct from its membership 
and is therefore, not sufficientiy "interested" to sue or "aggrieved" 
to appeal merely because its members are interested or aggrieved. 
See Ma~y:and Naturopathic Assn., Inc. v. Kioman, etal, (3d Cir., 
1948}, 62 A. 2d 538, 539; Dvorine v. Castleberg Jewelry Corp. 
‘Md., 1936), 185 A.562. And this is particularly true where, as 
here, the carporation was not even in existence at the time of the 
acts compiainea of. Windsor Hillis Imp. Ass'n. v. Mayor and City 
Council (Md., 1950), 73 A. 2d 531, 535, Parker v. Bowron (Sup. Ct. 
of Cal., 1953), 254 P.2d. 6) 


The Association complains, however, as the successor of 


the Palisades Citizens’ Association, an unincorporated non-profit 
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said with respect to such grievances: 
'* * * Tt is not a matter that can be set 
up by a total stranger, a trespasser or inter- 
loper, such as this new organization, so far as 
this cause is concerned, must be held to be 
no matter by whom organized or who may be 
its members."" ({p. 317) 
The Court concluded by saying: 
'™~ * * It is, in contemplation af law, a 
new entity, then for the first time springing 
into existence; and it could acquire no right, 
by reason of any right supposed to be in its 
component members, to intrude upon the rights 
of the "Prospect Hili Cemetery’ company." 
(p. 317-318) 
From the foregoing, it is too clear for further discussion that 
the Association is without standing to maintain the action in case 


numbered 14, 697. 


B. 


Tne action in case numbered 14, 697 has 
been abat 


The action in case numbered 14,697 was commenced on to- 
wit April 26 1958 with a complaint against Frank E. Weakly, Alan 
W. Payne, and Herbert K. Schollenberger, Members of the Alco- 
holic Beverage Control Board of the District of Columbia (J. A. 3) 

Herbert K. Schollenberger is no longer a member of the 


Board, but nowhere in the record does it appear that the Associa- 


tion has taken any action to substitute his successor as required by 





' Rule 25 (d), Federal Rules of Civil Procedure, and by Rule 26 of 


_ the Rules of this Court. 
Whatever view may be taken, therefore, respecting the 
_ Association's standing to sue in case numbered 14, 697, its failure 
to make timely substitution of tae successor of Herbert K. Schollen- 
| berger aas resulted in tne abatement of the action. Snyder v. Buck 
(1930), 340 U.S. 15, 19, 21. 
OU 
The members of the Board acted within 
~ the scope of their powers and juris-_ 
diction when, on the basis of substan- 
tial evidence, they approved the 
transfer of the liquor Ticense. 

The action of the Board which was brought into question and 
thereafter controlled by orders od Judge Youngdahl (J. A. 311, 312) 
involved a judgment of the members of the Board after exercise of 
authority vested in them by the Congress (J. A. 117-160), 

Upon receipt of the application of MacArthur for transfer of 
the liquor license to premises 4681 MacArthur Boulevard, North- 
west, the Board, as authorized and required by Section 25-115(b), 
D.C. Code, 1951, Supp. VI, and after proper notice, conducted a 
public hearing. At this hearing the Association and other commun- 


ity organizations remonstrated against the proposed transfer (J. A. 


127-134). In addition, there was testimony pertaining to petitions 





bearing the signatures of property owners and residents protesting 
the proposed transfer (J. A. 135-139). Cne such petition containing 
approximately 412 signatures was received in evidence (J. A. 103- 
116, 140-148). There was also testimony on behalf of the applicant 
(J. A. 149-160). 

After consideration of such testimony, the petitions signed 
by persons opposing the transfer and other pertinent evidence, in- 
cluding the confidential report of its technical staff (J. A. 169-171) 
and an inspection of the premises and the surrounding area, the 


Board made findings of fact (J. A. 61-62) and coacluded that the 


‘* * * premises 4881 MacArthur Boulevard, N.W. is appropriate 


for the license desired * * *," 

Cn the authority of decisions of this Court, a presumption 
of validity attached to this determination of the Board which was 
thereafter challenged in the proceedings before Judge Youngdahl. 
In the absence, therefore, of clear and convincing evidence to the 
contrary, it must be presumed that the Board properly discharged 
its official duties. Hammond v. Hull, etal. (1942), 76 U.S. App. 
D.C. 301, 131 F. 2d 23; Proctor & Gamble Co. v. Coe (1938), 68 

App. D.C. 246, 249, 96 F. 2d 518. 
In Hammond this Court spelled out the principles governing 


judicial review of administrative action saying: 





‘"* * * (2) The presumption of validity attends 
official action, and the burden of proof to the contrary 
is upon one who challenges the action. (3) Courts 
have no general supervisory powers over the executive 
branches or over their officers, which may be invoked 
by writ of mandamus. Interference of the courts with 
the performance of the ordinary duties of the executive 
departments of the government would be productive of 
nothing but mischief. (4) When the performance af 
official duty requires an interpretation of the law which 
governs that performance, the interpretation placed 
by the officer upon the law will not be interfered with, 
certainly, unless it is clearly wrong and the official 
action arbitrary and capricious. (5) For it is only in 
clear cases of illegality of action that courts will inter- 
vene to displace the judgments of administrative officers 
or bodies. ***" (p. 303) 


Tested by these principles, the orders of Judge Youngdahl 


(J.A. 3141, 312), which controlled the Board in the discharge of its 


official functions, clearly exceeded the scope of judicial review. 
The Congress has provided by Section 25-106, D. C. Code, 
1951, that: 


"The right, power, and jurisdiction to issue, 
transfer, revoke, andsuspend all licenses under this 
chapter shall be vested solely in the board, and the 
action of the Boarc on any question of fact shall be 
final and conclusive * * *." 


By Section 25-115, D. C. Code, 1951, the Congress provided further: 


'' (a) * * * Before a license is issued the Board 
shall satisfy itself: 


* x * 


"5. That the place for which the license is to 
be issued is an appropriate one considering the 
character of the premises, its surroundings, and the 
wishes of the persons residing or owning property in 
the neighborhood of the premises for which the license 
is desired." 





Absent a clear departure from the scope of the authority 
vested in the Board or a manifest abuse of discretion, the only 
limitation imposed respecting the issuance or transfer of a liquor 
license is contained in the provisions of paragraph (c) of Section 
25-115, supra, which reads: 


' * * [Nlo place for which a license 
under this chapter has not been issued and in 
effect on the date the written objections herein- 
after provided for are filed, shall be deemed ap- 
propriate if the owners of a majority of the real 
property within a radius of six hundred feet of the 
boundary lines of the lot or parcel of ground upon 
which is situated the place for which the license 
is desired, shall, on a form to be prescribed by 
the Commissioners filed with the Board, object 
to the granting of such license. In determining 
the sufficiency of such objections the owners of 
all such property not lying within a residential 
use district as defined in the zoning regulations 
and shown in the official atlases of the Zoning 
Commission shal! be taken as consenting to the 
granting of such license, except that the Com- 
missioners shal! have power to file objections 
on behalf of any property lying within such 
radius owned by the United States or the Dis- 
trict of Columbia. This subsection shall be 
construed as a limitation upon the discretion 
of the Board in granting a license and notasa 
limitation upon the discretion of the Board in 
refusing a license * * *," 


Before Judge Youngdahl at the hearing on the motion for a 


preliminary injunction were the complete record af the proceedings 


before the Board at ive vublic hearing (J. A, 117-160), the rules of 


procedure of the Board (J. A. 161-167), the confidential report of its 





technical staff (J. A. 169-170), ana the findings and conclusions of 
_ the Boa. (J. A. 61-62). In addition there were affidavits af doubt- 
ful relevancy, petitions containing the names of some 412 protes- 
tants (J. A. 103-115), and other exhibits including a 600-foot radius 
map (J. A. 247-250). Then there was testimony by Frank E. Weakly, 
Chairman of the Board, respecting the procedures followed by him- 
self and the other members of the Board in arriving at their find- 
ings and conclusions (J. A. 192-259). 

As nearly as can be determined the substance of what Judge 
Youngdah! found from this evidence was: (1) that the Board's rules 


of procedure (J. A. 161-167) were inadequate in that they did not 


'* * * allow a fair hearing for remonstrants [to] demonstrate that 


no liquor license along MacArthur Boulevard could have been valid- 
ly issued" (J. A. 308-309); (2) that the decision of the Board was 
arbitrary and contrary to te wishes of the neighbortood (J. A. 309); 
and (3) that tne fasivre of the Board to interrupt the hearing, by 
granting 2 wortinuance to alow property owners to ''re-sign on the 
proper form in order to give tega: force to their objection, [had] * ** 
the effect of ignoring the wishes of these people and is not good ad- 
ministrative procedure" (J. A. 306). 

It was on the basis of such finding that the court, in granting 
a preliminary inivnction, made the two orders (J. A. 311, 312) which 


are the subjects of appea! in cases numbered 14 645 and 14, 786. 





Although there is a strong probability that the questions pre- 
sented in appeals numbered 14, 645 and 14, 786 are now moot, the 
court below was so manifestly in error in controlling the official 
actions of the Board as to require some discussion, 

The court held that the Board's rules of procedure (J, A. 161- 
167) were inadequate. The fact is, however, that such rules pro- 
vided for notice to protestants and a public hearing which was follow- 
ed by findings. Here are definite indicia of procedural due process 
and these rules, having been promulgated pursuant to authority vest- 
ed in the Board by the Congress, have the force of law in the area in 


which they were intended to operate. Maryland Casualty Co. v. 


United States (1920), 251 U.S, 342, 349. 


Moreover, aS appears from the record (J, A, 20-21, 31-32, 
42), during a period of approximately twenty years some of the very 
persons now complaining were successful, at public hearings con- 
ducted under such rules, in defeating attempts to obtain liquor 
licenses in the area. 

The court said that the Board did not follow good adminis- 
trative practice when it refused to interrupt the public hearing by 
granting a continuance. But paragraph 14 of the rules specifically 
provides that: 


"14, There shall be no continuance 
granted in the matter of the hearing of protests, 





except when the Board is unable to assemble 

the majority of its members. or for some 

Other unusual circumstance wnen it may seem 

to the Boaru that the besi interests of all 

parties shall be served only by granting a con- 
tinuance. In alt cases, application for continuance 
of such hearings shal! be in writing and shall be 
filed at least 24 nours in advance of the hearing, 
the continuance of which is asked." 


(Emphasis supplied) = 

Since the Board rad continued the public hearing from May 5, 
1958 (J. A. 98) to Juiy 14, 1958 (J. A. 117), certainly no special cir- 
cumstance was shown when, in the midst of the hearing, counsel for 
the Association requested a continuance with leave to withdraw exhi- 
‘bits which had been received into evidence for the purpose of having 
protesting property owners re-sign the petitions (J. A. 138-139). 

Tae court nelu aiso that tae uecision of the Board was arbi- 
trary anu contrary to the wishes of tne neighborhood. A short answer 
| to tnis is that, in accordance with the standards and procedures 
prescribed by the Congress, the Board concluded from substantial 
evidence that, under the circumstances the premises was appropriate 
and that tre license shovid issue (J. A. 61-62). 

What seems ciear from an examination of the court's findings 
was that the cort was influenced in making its decision, not so much 
by matters conesnes in the record made at the public hearing, but 

rather by evidence adduced at what amounted to a trial de novo. 


For instance, of what concern should it have been to the court 


that, during the past twenty years, there had been "consistent, 


Ad 


a< 
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se organized protest, both as individuals and as the Palisades Citizens 

i Association, Inc., * * *'' resulting in the denial of applications for 

oe liquor license (J.A. 297-298)? And what was the relevancy of matters 
ee pertaining to the issuance, on October 29, 1957, of the license for 
 - premises 5138 MacArthur Boulevard, N. W., since that license had ex- 
re pired and, on December 11, 1957, a new license was issued without any 
“en protest by the Association? 

The sole function of the court was to determine, as a preliminary 
pa consideration, whether the action of the Board (J. A. 61-62) has "warrant 
oa in the record" (J A. 117-171}, and a "reasonable basis inlaw."" See, 
Be 

in this connection, Unemployment Comp. Comm. v. Aragon (1946), 329 
ra 
U. S. 143, 153-154, 91L. Ed. 136; American Airlines v. City Aeronautics 
be Board (1956), 97 U.S. App. D.C. 324, 327, 231 F.2d 483. What the court 
wae. did, in effect, was to usurp the function of the Board (J. A. 312). 
Be But, more than this, Frank E. Weakly, Chairman of the Board, 
“a who appeared at the request of the court, was interrogated by the court 
or and was permitted to be interrogated by counsel respecting his mental 
5 processes and the procedures followed by the Board in arriving at its 
ee conclusion. The Supreme Court has condemned such an interrogation of 
a an administrative office; Saying in United States v. Morgan (1941), 313 U.S. 
: 409, 422: 
~ aha 
vv '"'* * * The proceeding before the Secre- 
bs tary ‘has a quality resembling that of a judicial 
proceeding.’ Morgan v. United States, 298 U.S. 
Vag 468, 480. Such an examination of a judge would 
v be destructive of judicial responsibility. We 
no have explicitly held in this very litigation that 


‘it was not the function of the court to probe 
mental processes of the Secretary.’ 304U. S. 








1 18. Justas a judge cannot be subjected to 
such a scrutiny, compare Fayerweather v. 
Ritch, 195 U.S. 276, 306-07, so the integrity 
a@ the administrative process must be equally 
respected. See Chicago, B. & Q@. Ry. Co. v. 
Babcock, 204 U.S. 585, 593° ‘It will bear re- 
peating that although the administrative process 
has had a different development and pursues 
some what different ways from those of courts, 
they are to be deemed collaborative instrumen- 
talities of justice and the appropriate independ- 
ence of each should be respected by the other. 
United States v. Morgan, 307 U.S. 183, 191." 
Pp. 4ax 


From the foregoing, the conclusion is irrestible that, by is- 
suing the orders of August 22, 1958 (J. A, 311-312), the court arbi- 
trarily substituted its judgment for that of the Board, which was 
vested by the Congress with exclusive authority to issue, transfer, 
suspend or rewke any liquor license. 

So it was in Federal Communications Commission v. WCKC, 


Inc. (1946), 328 U.S. 223, 229, where, under somewhat similar cir- 


cumstances, it was said: 


"We cannot say that the Commission is 
required as a matter of law to grant a license 
on a deliberately false application even if the 
falsity were not of this duration and character, 
nor can we Say that refusal to renew the license 
is arbitrary and capricious under such circum- 
stances. It may very well be that this Station 
has established such a standard of public ser-: 
vice that the Commission would be justified in 
considering that its deception was not a matter 
that affected its qualifications to serve the 
public. But it is the Commission, not the 
courts, which must be satisfied that the public 





interest will be served by renewing the license. 
And the fact that we might not have made the same 
determination on the same facts does not warrant 


a substitution of judicial for administrative dis- 
cretion since Congress has confided the »vroblem 
to the latter. We agree that this is a hard case, 
but we cannot agree that it should be allowed io 
make bad law." (Emphasis supplied) 
I 
The court below committed no error 
in case numbered 14,703 when it 


granted the Board's motion for 
summary judgment. 


What was said under point numbered I herein respecting the 
standing of the Association to sue in case numbered 14, 697 applies 
with equal force to the standing of tne Association to sue in case 
numbered 14,703. And although tne Association was incorporated 
prior to the commencement of the action in this case, it did not there- 
by acquire any greater standing. German Evangelical Society v. 
Prospect Hill Cemetery (1894), 2 App. D.C. 310, 317, supra. 

With respect to the individual appellants in case numbered 
14,703, it was alleged that "'the operation of the liquor store at 4881 
MacArthur Boulevard, N.W., will irreparably damage and harm and 
continue to cause individual irreparable harm and injury to the value 
of the property * * *"' of such appellants (J, A, 51). 

Assuming, arguendo, that these appellants have standing to 


sue, they have nevertheless alleged no facts tending to show a special 





injury or threat to a particular right of theirs, different in character 


and kind from that which the general public may suffer as the result 
of the conduct of the liquor store. 

In any event, there is nothing in the record to show that the 
individual appellants made any such representations in testimony at 
the public hearing. As regards the injury allegedly suffered by the 
individual appellants, all that appears is that the complaint alleges 
that the operation and presence of a liquor store at 4881 MacArthur 
Boulevard, Northwest, " * * * will inject a harmful and disturbing 
element in the neighborhood causing a deterioration of its general 
character" and "will irreparably damage and harm and continue to 
cause individual irreparable harm and injury to the value of the 
property owned by the individual appellants and those similarly si- 
tuated and will cause irreparable damage and harm to the character 
of the neighborhood * * *," (J. A. 51). 

It is true that before the court was the affidavit of one Frank 
S. Phillips in which he stated that, in his opinion, the introdi ction 
of a liquor store at 4881 MacArthur Boulevard, Northwest, would 
“permanently depreciate the value of the property" owned by the 
individual appellants "because the mere temporary operation of a 
liquor store there would affect and diminish the character of the 
neighborhood in the public mind and, therefore, affect and perma- 
nently diminish the value of the Oberdorfer and Turner properties. "' 


(J. A. 177-178). 
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But even if the individual appellants had offered proof at the 
public hearing respecting such alleged injury and damage, such proof 
could have been considered as nothing more than evidence to be weighed, 


together with other evidence, in determining whether the transfer of the 





license should be approved. Certainly, such evidence, without more, 





could not have had the effect of depriving the Board of jurisdiction to 
discharge its statutory duty, neither could it have had the effect of com- 
pelling the acceptance of such proof as controlling and the rejection of 
other evidence in the case and the confidential report of the technical 
staff of the Board. 

The right, conferred by Section 25-115 (a) 5, supra, to be heard 
at a public hearing in protest against the issuance or transfer of a 
liquor license does not, as contendedbyappellants, carry with it the 
right to control or supersede the judgment of members of the Board in 
the discharge of duties within the scope of their statutory authority. 

There were contentions in In re Seitz (1945), 43 A. 2d 547, 548, 
similar to those made herein. In that case appellant, a disappointed 
remonstrant at a public hearing, owned property across the street from 
a proposed liquor establishment. The court said, with respect to 


appellant's right to judicial review, that: 


"The relationship which must exist between a 
person and a cause before a right to appeal will arise, 
in the absence of special statutory authority, has been 
stated as follows in Lansdowne Board of Adjustn.ent's 





Appeal, 313 Pa. 523, 525, 170 A. 867, 868: 'A 
cardinal principle, which applies alike to every 
person desiring to appeal, whether a party to the 
record or not, is that he must have a (direct) 
interest in the subject-matter of the (particular) 
litigation, otherwise he can have no standing to 
appeal. And not only must a party desiring to 
appeal have a (direct) interest in the particular 
question litigated, but his interest must be im- 
mediate and pecuniary, and not a remote conse- 
quence of the judgment. The interest must also 

be substantial.’ Any interest which appellant had 
in the outcome of the »proceedings before the board 
was not direct and immediate, but was a collateral 
concern generated by his desire to protect the value 
of his property, which might be indirectly affected by 


the action of the board. This tyve of interest, 
however, is too remote :.or.. the issues involve in 
the transfer proceedings to support a right to an 
appeal. * * * " {Emphasis supplied. ] 


More specifically, in Glen Burnie Improvement Ass'n v. State 


Appeal Board (1957), 213 Md. 407, 132 A. 2d 451, supra, the court, 
in disposing of allegations that the Board's action in approving the 
issuance of a liquor license was illegal, arbitrary, unreasonable and 


capricious, and calculated to cause injury and damage, said: 


"This brings us back to the crux of the case, for 
there is still the question of whether or not the com- 
plainants have shown that they will suffer any special 
injury or damage different in character and kind from 
that which the general public will suffer from the illegal 
action in question. In the absence of such a showing, 
the complainants are not entitled to relief * * *."' (p. 453) 


The Association and the individual appellants having failed to 


allege facts from which it could be reasonably inferred that any of 


their legal rights has been invaded by the action of the Board, after 


proceedings within the scope of its jurisdiction and authority, the court 
below, manifestly, committed no error when it granted the motion for 


summary judgment and dismissed the complaint. 


CONCLUSION 


In view of all that has been said, it is respectfully submitted that 
the judgments in cases numbered 14, 697 and 14, 703 should be affirmed, 


and that the order in case numbered 14, 786 should be reversed. 
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